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Justice Swatanter Kumar (Retd.)
Former Judge, Supreme Court of India
Former Chairperson, National Green Tribunal

In Ancient Indian Philosophy, the concept of Vasudev Kutumbakam, a Sanskrit phrase meaning
“the world is one family”, finds frequent mentions and the concept of Environmental Rule of
Law, as has been ardently brought forth in the report, can be traced to this ancient concept.
Natural resources should be treated as global assets as juxtaposed with national property.
Environment is a universal subject and environmental rule of law demands making the right to
clean and decent environment fundamental to human existence, efficacious and expeditious
across the globe.

The report individuates the governance system of various countries and simultaneously
presses upon the conditional differences in various aspects of Environmental Management.
The four pillars of sustainable development- economic, social, environmental and peace-

is a well-placed need of the hour. The melancholic undertones of the reality must not
overcome the various strides that we as populace of the world are taking towards becoming
environmentally aware and developing our consciousness and conscience and towards this
cause. It is this light of this advancement and strengthening that this report becomes extremely
relevant in today’s times.

I would like to congratulate the UN Environment for coming out with comprehensive and
informative “Environmental Rule of Law- First Global Report” and wish them success.



Emmanuel Ugirashebuja, East African Court of Justice

“When everything else has been tested and yielded limited success, perhaps the only remaining
much needed hope for salvaging the environment can only be found in espousing the concept
of environmental rule of law especially in developing countries where consequences of
environmental degradation are catastrophic.”

Lord Carnwath

“I very much welcome the publication of this authoritative and comprehensive report. The
Environmental Rule of Law is now an established concept. There is an urgent need for it to be
applied in a practical and effective way by courts and administrators throughout the world.
This report will make a valuable contribution.”

Terry Tamminen, President and CEO of the Leonardo
DiCaprio Foundation

“The rule of law means that no one is above the law. This new report on the Environmental
Rule of Law will help us improve compliance with environmental law, which is essential

to ensuring protection of constitutional and human rights. As a U.N. Messenger of Peace,
Mr. DiCaprio particularly supports legal protection of environmental defenders, especially
indigenous peoples. During 2016, more than 200 environmental defenders were killed in 24
countries, with intimidation and violence affecting many more; a significant number of these
were indigenous peoples.”

“Many species’ survival rests upon the success of environmental rule of law, which is why

an increasing number of countries are extending legal rights or legal personhood to natural
systems. As the United Nations has observed, living by the rule of law is critical to peace. Itis a
pre-requisite to the realization of all human rights.”

David Boyd, Special Rapporteur on Human Rights and
the Environment

“This compelling new report solves the mystery of why problems such as pollution, declining
biodiversity and climate change persist despite the proliferation of environmental laws in
recent decades. Unless the environmental rule of law is strengthened, even seemingly rigorous
rules are destined to fail and the fundamental human right to a healthy environment will go
unfulfilled.”
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Foreword

It's clear that without environmental rule of
law, development cannot be sustainable. Rule
of law ensures that well-designed safeguards
are just that: a pillar of protection for people
and planet that are the very foundation of

life itself. Environmental rule of law is also

a barometer for the health of government
institutions that are held accountable by an
informed and engaged public; in other words,
of a culture of sound environmental and social
values.

A clear example of its importance is Costa
Rica, a nation heavily dependent on natural
resources and situated in a wider region that
has been too often ravaged by political strife.
The country has increased life expectancy to
more than 79 years, achieved 96 percent adult
literacy, and built per capita income to almost
US$9,000 while setting and meeting ambitious
environmental goals. Moreover, it has already
doubled its forest cover to over 50 percent
and is on track to be climate neutral by 2021.

It's an illustration of how setting, implementing, and enforcing clear planetary boundaries

is not a straitjacket, but rather a driver of innovation and health. Environmental rule of law
provides agencies with the authority to act. It provides citizens with clear pathways to justice
and sets a fair framework for businesses to behave sustainably.

As a result, governments are now using rights-based approaches to help meet environmental
commitments and reinforce the importance of environmental law. In Nepal, for instance,
citizens and non-governmental organizations made an application to Nepal's Supreme

Court against a marble factory on the basis that it caused environmental degradation to the
Godavari forest and its surroundings. The factory emitted dust, minerals, smoke, and sands
and had polluted the water, land, and air of the area, endangering the lives and property of
the local people. The Court held that Nepal's constitutional provision protecting the right to life
necessarily included the right to a clean and healthy environment. It's an obvious connection -
but one that is sadly often overlooked. The Court ultimately issued directives to the Parliament
to pass legislation to protect the Godavari environment; that is, its air, water and people.

These kinds of rulings show that environmental protection is in the public interest and has
solid legal grounding. By publishing the first global report on environmental rule of law, we
hope to highlight the work of those standing on the right side of history - and how many
nations are stronger and safer as a result.

Joyce Myusa
Acting Executive Director,
UN Environment
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Executive Summary

If human society is to stay within the bounds of critical ecological thresholds, it is imperative
that environmental laws are widely understood, respected, and enforced and the benefits of
environmental protection are enjoyed by people and the planet. Environmental rule of law
offers a framework for addressing the gap between environmental laws on the books and in
practice and is key to achieving the Sustainable Development Goals.

Environmental laws have grown dramatically over the last three decades, as countries have
come to understand the vital linkages between environment, economic growth, public health,
social cohesion, and security. As of 2017, 176 countries have environmental framework laws;
150 countries have enshrined environmental protection or the right to a healthy environment
in their constitutions; and 164 countries have created cabinet-level bodies responsible for
environmental protection. These and other environmental laws, rights, and institutions have
helped to slow—and in some cases to reverse—environmental degradation and to achieve
the public health, economic, social, and human rights benefits that accompany environmental
protection.

The 1972 United Nations Conference on the Human Environment brought the global
environment into the public consciousness, leading to the establishment of the United Nations
Environment Programme. Following the 1992 United Nations Conference on Environment

and Development (known as the Rio Earth Summit), many countries made a concerted effort
to enact environmental laws, establish environment ministries and agencies, and enshrine
environmental rights and protections in their national constitutions. By the 2012 United
Nations Conference on Sustainable Development, the focus had shifted to implementation of
environmental laws, which is where progress has waned.

Too often, implementation and enforcement of environmental laws and regulations falls far
short of what is required to address environmental challenges. Laws sometimes lack clear
standards or necessary mandates. Others are not tailored to national and local contexts and so
fail to address the conditions on the ground. Implementing ministries are often underfunded
and politically weak in comparison to ministries responsible for economic or natural resource
development. And while many countries are endeavouring to strengthen implementation of
environmental law, a backlash has also occurred as environmental defenders are killed and
funding for civil society restricted. These shortfalls are by no means limited to developing
nations: reviews of developed nations have found their performance on environmental issues
lacking in certain respects. In short, environmental rule of law is a challenge for all countries.
This Report discusses the range of measures that countries are adopting to address this
implementation gap—and to ensure that rule of law is effective in the environmental sphere.

As the first assessment of the global environmental rule of law, this Report draws on
experiences, challenges, viewpoints, and successes of diverse countries around the world,
highlighting global trends as well as opportunities for countries and partners to strengthen the
environmental rule of law.

The Report highlights the need to undertake a regular global assessment of the state of
environmental rule of law. To track progress nationally and globally, it is necessary to utilize a
set of consistent indicators. The Report proposes an indicator framework for environmental
rule of law and highlights existing datasets that may be utilized in support of the global
assessment.

The Report also calls for a concerted effort to support countries in pilot testing approaches to
strengthen environmental rule of law. Such an initiative could support testing of approaches
in diverse contexts, and then adapting them before scaling them up. It should also foster
exchange of experiences between jurisdictions to foster learning.

viii



In addition to these two cross-cutting recommendations, the Report highlights numerous
actionable steps that States can take to support environmental rule of law. For example,

States can evaluate the current mandates and structure of environmental institutions to
identify regulatory overlap or underlap. States and partners can build the capacity of the

public to engage thoughtfully and meaningfully with government and project proponents.
They can prioritize protection of environmental defenders and whistleblowers. States may
consider the creation of specialized environmental courts and tribunals, and use administrative
enforcement processes to handle minor offenses. And there is an ongoing need to research
which approaches are effective under what circumstances.

The benefits of environmental rule of law extend far beyond the environmental sector. While
the most direct effects are in protection of the environment, it also strengthens rule of law
more broadly, supports sustainable economic and social development, protects public health,
contributes to peace and security by avoiding and defusing conflict, and protects human and
constitutional rights. As such, it is a growing priority for all countries.
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Résumé analytique

Pour que la société humaine ne franchisse pas les seuils écologiques critiques, il faut
impérativement que les lois environnementales soient connues, respectées et appliquées le
plus largement possible et que les bienfaits découlant de la protection de I'environnement
profitent a 'ensemble des étres humains et de la planete. Le principe de primauté du droit
en matiére environnementale sert a combler I'écart existant entre les différents droits de
I'environnement, en théorie comme en pratique, et est essentiel a la réalisation des objectifs
de développement durable.

Les différents droits de I'environnement se sont considérablement étoffés au cours des 30
derniéres années, les pays comprenant mieux les liens profonds qui unissent I'environnement,
la croissance économique, la santé publique, la cohésion sociale et la sécurité. En 2017, 176
pays comptaient une loi-cadre en matiere d'environnement; 150 pays avaient inscrit dans

leur constitution la protection de I'environnement ou le droit a un environnement sain ; et 164
pays s'étaient dotés d’organes ministériels chargés de la protection de I'environnement. Ces
meécanismes et d’autres lois, droits et institutions en matiére d’'environnement ont contribué

a ralentir et, dans certains cas, a inverser la dégradation de I'environnement et a produire des
bienfaits dans les domaines de la santé publique, de 'économie et des droits humains, ainsi
gu’en matiere sociale, qui découlent de la protection de I'environnement.

La Conférence des Nations Unies sur I'environnement de 1972 a permis de porter a I'attention
du public la question de I'environnement mondial, ce qui a conduit a la création du Programme
des Nations Unies pour I'environnement. Au lendemain de la Conférence des Nations Unies
sur I'environnement et le développement de 1992 (également connue sous le nom de

Sommet de la Terre de Rio), de nombreux pays ont mené une action concertée afin d'adopter
des lois environnementales, de créer des ministéres et des organes chargés des questions
environnementales et d'inscrire dans leur constitution des droits environnementaux et la
protection de I'environnement. Au moment ou s'est tenue la Conférence des Nations Unies

sur I'environnement et le développement de 2012, la priorité avait changé et il s'agissait alors
d’assurer la mise en ceuvre des lois environnementales, laquelle régressait.

Trop souvent, I'application et le respect des lois et des reglements en matiere d’environnement
sont loin d'étre a la hauteur de ce qu'il faudrait faire pour remédier aux problemes
écologiques. Certaines lois ne sont pas accompagnées de normes précises ou des mandats
nécessaires. D'autres ne sont pas adaptées aux contextes nationaux et locaux et, partant, ne
peuvent répondre aux besoins engendrés pas les conditions sur le terrain. Les ministeres
chargés de l'application des lois environnementales manquent souvent de fonds et de force
politique par rapport a ceux chargés du développement économique ou de I'exploitation
des ressources naturelles. De plus, bien que de nombreux pays s'efforcent aujourd’hui de
renforcer I'application des lois environnementales, on assiste parallelement a un recul : des
défenseur(euse)s de I'environnement sont assassinés, les fonds alloués aux organisations de
la société civile sont restreints, etc. Ce constat ne s'applique absolument pas qu'aux pays en
développement.

En effet, 'examen des résultats obtenus en matiére d'environnement par les pays développés
révele des lacunes sur certains points. Pour résumer, la primauté du droit environnemental
constitue un défi pour tous les pays. Le présent rapport se penche sur I'ensemble des mesures
que les pays adoptent actuellement pour régler le probleme de I'application des lois et faire en
sorte que la primauté du droit soit effectivement respectée dans le domaine environnemental.

S'agissant de la premiére évaluation mondiale de la primauté du droit environnemental, le
présent rapport s'appuie sur les enseignements tirés et les difficultés rencontrées par divers
pays dans le monde, ainsi que sur leurs opinions et leurs réussites, et met en évidence les



tendances mondiales et les créneaux qui permettraient aux pays et aux partenaires de
renforcer la primauté du droit environnemental.

Le rapport montre qu'il faut évaluer régulierement la situation mondiale de la primauté du
droit en matiere environnementale. Pour suivre les progres réalisés aux échelles nationale

et mondiale, il importe d'utiliser un ensemble d'indicateurs constants. Le rapport propose un
cadre d'indicateurs permettant d'évaluer la primauté du droit en matiere environnementale et
renvoie aux séries de données existantes qui pourraient faciliter I'évaluation mondiale.

Le rapport préconise également un effort concerté afin d'aider les pays a mettre a I'essai
les méthodes visant a renforcer la primauté du droit en matiére environnementale. Une
telle initiative pourrait faciliter la mise a I'essai des méthodes dans divers contextes et
leur ajustement avant leur transposition a une plus grande échelle. Elle devrait également
encourager les juridictions a échanger leurs expériences afin de favoriser 'apprentissage.

Outre ces deux recommandations générales, le rapport met en avant de nombreuses
mesures concrétes que les Etats peuvent prendre en faveur de la primauté du droit en
matiére environnementale. Par exemple, les Etats peuvent évaluer les structures et mandats
des institutions environnementales afin de faire apparaitre les doublons ou les lacunes
réglementaires. Les Etats et les partenaires peuvent renforcer les moyens que le publica a
sa disposition pour dialoguer de maniére réfléchie et sérieuse avec les pouvoirs publics et
les promoteurs de projets. lIs peuvent également faire de la protection des défenseur(euse)
s de I'environnement et des lanceur(euse)s d'alerte leur priorité. Les Etats peuvent envisager
de créer des juridictions spécialisées en matiere d'environnement et de traiter les infractions
mineures par le biais de procédures administratives. Par ailleurs, il reste nécessaire de
déterminer quelles méthodes sont efficaces selon les circonstances.

Les bienfaits découlant de la primauté du droit en matiére environnementale dépassent
largement le secteur environnemental. Bien que la protection de I'environnement profite le
plus directement de la primauté du droit en matiére environnementale, cette derniére renforce
également la primauté du droit de maniére générale, favorise un développement économique
et social durable, protége la santé publique, contribue a la paix et a la sécurité en évitant et en
désamorcant les conflits et protege les droits humains et constitutionnels. Elle constitue donc
une priorité de plus en plus grande pour tous les pays.



KpaTkKkoe nsnoxeHwue

Ansa Toro, YTObbI YeNOBEYECTBO He npeBbICMAO0 Npeaenbl KPUTNYECKNX NMOPOroBbIX
3HAYEHU And 0|<py>|<a+ou.|,eV| cpelbl, Kpa|7|He Ba>XHO ,CI,O6VIBaTbCFI LWLIMPOKOro 0Co3HaHMA
NPMPOAO0OXPAaHHbIX 3aKOHOB, X YBaXXEHNA N NMPUMEHEHWNA UTObbI MONOXUTENbHbIE
pe3ynbTaThbl I'lpVIpO,D,OOXpaHHOVI AEeATE/IbHOCTN CTY>KNIN Ha 6naro ]'II-OAEI7I M NIaHeTbI.
BerOBeHCTBO NnPMPoAO0OXPaHHOIO NMpaBa ABNAETCA OCHOBOW ANA yCTpaHeHW4A
HECOOTBETCTBNA MEXAY Ccogep XaHeM Nprpogo00XpPaHHbIX 3aKOHOB U UX MpUMeHeHeEM Ha
NPaKTnKe N NMEET KNr4YeBOe 3HaYeHNE AN1A JOCTVNXEHUA Ll,eflel7| B 06nactu yCTOVILII/IBOI'O
pa3BnTnNA.

3a nocnegHue Tpy fecatuneTrs obbem NpUMpoLOOXPAHHOMO 3aKOHOAATeIbCTBa 3HAUNTENbHO
YyBEeNVYNCS MO Mepe TOro, Kak CTpaHbl MPULLAN K MOHVUMAHWIO XN3HEHHO BaXHbIX CBA3eN
MeX Ay OKpY>KatoLLlel cpesor, SKOHOMUYECKIM POCTOM, COCTOSAHMEM 3,0POBbS HaceneHns,
CoUManbHOM CMIOYEHHOCTLH 1 6e30MacHOCTLH. 10 cocTosAHMIO Ha 2017 rog OCHOBSI
NPYPOAOOXPAHHOI0 3aKOHOAaTeNbCTBa MMeroTca B 176 cTpaHax; B 150 cTpaHax nosioxeHuns
06 OxpaHe OKpY>XXatoLLel cpebl UK O NpaBe Ha 340POBYH OKPYXKAKOLLYHO cpesy 3akpen/ieHbl
B KOHCTUTYUMSX; B 164 cTpaHax Ha ypOBHe 06LLeHaLNOHabHbIX OPraHOB MCMOAHUTEIbHOMN
BN1ACTW CO3ZaHbl OpraHbl, OTBETCTBEHHbIE 3@ OXPaHy OKpYXatoLLeln cpesbl. DTN 1 Apyrmue
NPYPOAOOXPAaHHbIE 3aKOHbI, MPaBa U MHCTUTYTbI MOMOT/IN 3aMeA/INTL — a8 B HEKOTOPbIX
Cyyasx n 06paTuUTb BCNATb - yXYALLUeHNe COCTOAHUS OKPY>XKatoLLLel cpebl N J0OUTbCS
00YCN0BNEHHbIX OXPAaHOW OKPYXatoLLel cpesbl MONOXUTE/IbHbIX Pe3ybTaToB A1 340POBbS
HaceneHus, B 3KOHOMMNYECKOW, coumanbHoM chepax n B 061acTy Npas YenoBeka.

B 1972 rogy Ha KoHdepeHumn OpraHmnsauum ObbesrHeHHbIX Hauuyin no npobnemam
OKpY>KatoLLlen Yenoseka cpefbl BHUMaHMe 06LLeCTBEHHOCTY H6bIN10 NPUBAEYEHO K BONPOCaM
rnobanbHOM OKpYyXaroLLlel cpefpbl, YTO NpMBeNo K co3aaHuto Mporpammel OpraHmsaymnm
O6besanHeHHbIX Haunii no okpyxatowein cpege. MNocne KoHdepeHunn OpraHmnsaumm
O6besnHeHHbIX Haunii No okpyxatoLein cpese 1 pa3suTunio 1992 roga (M3BeCTHOM Kak
BcTpeya Ha BbicleM ypoBHe «[1aHeTa 3eMns») B Prno-ge-XXaHerpo MHorme cTpaHsl
npeanpUHAAN COrnacoBaHHble YCUANSA AN NPUHATUS NPUPOAOOXPAHHbBIX 3aKOHOB, CO34aHNS
MWUHUCTEPCTB 1 BELOMCTB, 3aHNMAaIOLLIMXCA BOMPOCaMU OKPYXKatoLLelt cpesbl, 1 3aKpernneHns
MOJIOXEHWI 06 3KONOrMYeCcKnX NpaBax 1N OXpaHe OKPYXatoLen cpesbl B KOHCTUTYLMSAX CBOUX
cTpaH. Ko BpemeHu nposegeHns KoHdepeHumn OpraHmsaumny O6beamnHeHHbIX Hauunii no
yCcTON4YnMBOMY pasBuTUIO B 2012 rogy akLeHT CMeCTUICA Ha NPUMEHeHMe NPUPOAOOXPAHHbIX
3aKOHOB, MOCKOIbKY MEHHO B 3TOV chepe npomsoLLen cnag.

Bo MHormx cnyyasx cobntogeHve n obecneveHyie BbIMOJHEHUS NMPUPOAOOXPAHHbBIX 3aKOHOB
N HOPMATUBHbIX aKTOB He OTBeYaeT NOTPEeObHOCTAM peLleHs 3KoNornyeckmx npobnem. B
3aKOHOAATeNbCTBE MOMYT He NpejycMaTpMBaThCs YeTKre CTaHAAPTbl UK HeObXOoANMbIe
NOAHOMOUMS. B HEM MOTYT He yUnTbIBaTbCA HALMOHANbHbIE N MECTHbIe YC/10BUSA U, MO 3TOM
NpUYMHe, He NPUHMMATbLCA BO BHUMaHMe dakTuyeckne obctoaTenbctsa. MMHUCTEpCTBa
NCMOMHNTENN YaCTo He pacnoaaratoT 4OCTaTOUHbIMU GUHAHCOBLIMY CPeACTBaMU 1 06najaroT
MeHbLUEel NONTNYECKOM BNACTb MO CPAaBHEHMIO C MUHUCTEPCTBaMM, OTBEYAOLLMMU 3a
3KOHOMMYECKOe pasBuUTnE NN OCBOEHME MPUPOAHbLIX PeCypcoB. M XoTa MHOrme cTpaHsbl
CTPEMSATCH K YKpenaeHuo NpuMeHeHNs NprupoAOOXPaHHOro 3aKOHOAATeNbCTBa, MeeT
MeCTO 1 0bpaTHasa peakuus: yonincTBo 3aLLMTHUKOB OKPYXXatoLLen cpesbl U COKpaLLeHme
bUHaHCMPOBaHMA OpraHM3aLnii rpaXaaHCKoro obLecTsa. 3T HeAOCTAaTKX XapakTepHbl He
TONLKO A1 PA3BMBAKOLLMXCHA CTPAH: N3yYeHMe NOIOXKEeHNS AeNl B Pa3BUTbIX CTPaHaX BbISBUIO
HeyA0BNeTBOPUTE/IbHbIE pe3y/ibTaTbl UX AeATeNbHOCTM MO BONPOCaM OKPY>XXatoLLeln cpejbl B
onpejeneHHbIx acnekTax. Og4HMM CNOBOM, obecreyeHmne BepXOBEeHCTBa NPUPOLOOXPAHHOIO
npaBa ABAAeTCA TPYAHOM 3a4a4er Ans Bcex CTpaH. B HacTosLwem goknaje paccMaTpmBaeTcs
PS4 Mep, MPUHMMaeMbIX CTPaHaMU A5 YCTPaAHEHUS 3TUX Pa3Nnyni B NpUMeHeHNn 1 ANs
obecneveHns 3dpdeKTUBHOCTV BEpPXOBEHCTBA NPaBa B 3KON0rMyeckom chepe.

Xiv



ABNSSICb MepBO OLLEHKOI Mo BOMPOCaM BEPXOBEHCTBA NPUPOAOOXPAaHHOro rnpasa B
rnobanbHOM MacluTabe, HACTOSLLMIA 4OKNA4 NOArOTOBEH C Yy4E€TOM OnMbITa, Npobiem,
MHEHUIA U JOCTUXXEHWNIA pa3NIUHbIX CTPaH Mo BCEMY MUPY, Y B HEM OCBELLAITCA rNobanbHble
TEeHAEHLMU, a Tak)Ke BO3MOXHOCTYM ANs CTPAH 1 MapTHEePOB B JeNe yKpereHs BepxXoBeHCTBa
NPUPOAOOXPAHHOro Npasa.

B soknaze noavepknBaeTcs HEO6XOAUMOCTb NPOBEAEHUS PeryNsapHO rNobanbHOM OLeHKM
MONOXEHWA Aen B 06/1aCT BEPXOBEHCTBA NpaBa OKpyXatoLLeit cpesbl. A1 oTcaexmBaHus
nporpecca Ha HaUMOHaNbHOM Y rNo6abHOM YPOBHSIX HEOBXOAMMO NCMOIb30BaTh HAbop
eAnHoo6pasHbIX NokasaTteneil. B goknaze npeanaraetcs cMctemMa nokasaTesiell B OTHOLLIEHWM
BEPXOBEHCTBA NPUPOLOOXPAHHOI0 NpaBa 1 OCBELLATCA CyLLEeCTBYHOLME HABOPbI AaHHbIX,
KOTOpble MOTYT NCMONb30BaThLCS B MOAAEPXKY FN06aNbHOM OLEHKM.

B goknage Takxe COAEPXUTCA NPUM3bIB K COrflaCoOBaHHbIM YCNNNAM MO OKa3aHMKO CTpaHaM
noaaep>XKn B 3|<cr|ep|/||v|eHTaan0|71 npoBepke NnoaxoAoB K YKpernieH1o BEPXOBEHCTBA
npmpoA00XPaHHOro npasa. Takas nHnymaTtBa MoxeT obecneynTb noaAaep>xKy

npoBepke NoaAxoAoB B Pa3/IMYHbIX YCNOBUAX, a 3aTeM NX adanTauynn C X nocieayrownm
LLII/IpOKOMaCLLITa6HbIM npMMeHeHneM. OHa go/mKHa Takxe Cnocob6CcTBOBaTb o6|v|eHy OMNbITOM
MeXAy npaBoBbIMU CMCTEMaMUM B LeNAxX COAGI7ICTBI/IF| 06yqu|/lF0.

MOMMMO 3TUX ABYX peKoMeHAaunii obLLero xapaktepa B 40k/1azie 0CBeLLatTes
MHOrOUMCNEHHbIe MpakTUYecke LWarn, KOTopble rocyapcTea MOryT NpearnpuHATL B
NOAAEPXKKY BEPXOBEHCTBA MPUPOAOOXPAHHOro Npasa. Hanpumep, rocyaapcrea MoryT
NPOBECTU OLEeHKY CyLLecTBYtoLLel cdhepbl MOHOMOUNI U CTPYKTYPbI YUPeXAEeHN,
3aHNMAOLLIMXCSt BOMPOCaMU OKPY>KatoLLIEe Cpebl, AN BbIIBNIEHUS ClyYaeB Ay6nnpoBaHms
N NpobenoB B HOPMATUBHO-NPaBOBON chepe. FocyaapcTBa U NapTHEPbI MOTYT YKPenuTb
noTeHuMan obLeCcTBeHHOCTU ANst MPOAYMAHHOI0 1 KOHCTPYKTUBHOMO B3aVMMOAENCTBIS

C NPaBUTENbLCTBOM U MHMLMATOpaMuy NpoekToB. OHW MOTYT yAennTb nepBooyepesHoe
BHVMaHMe 3alUMTe akTMBUCTOB B 061aCTV OXpaHbl OKpYXatoLLeli cpeabl 1 pa3obnadnTenei
HapyLueHWA. FocyAapcTBa MOTyT pacCMOTPETb BO3MOXHOCTb CO3AaHNS CyAebHbIX

OpraHoB, CreLvann3npyroLLNXCs Ha BONPOCax OKpyxXXatoLLeli cpespbl, U UCNob30BaHNS
aAMUHNCTPATUBHBIX MPoLeccyasbHbIX HOPM B Cllydae He3HaYMTe IbHbIX NPaBOHaPYLLEHIA.
Takke coXpaHsieTcsl He06X0AMMOCTb NU3yUYeHMs BONMPOCa O TOM, Kakie noaxosbl 3GdekTnBHbI 1
NpuY Kaknx 06CToATENbCTBAX.

MonoxuTenbHbI 3GdEKT 0T BEPXOBEHCTBA NPUPOAOOXPAaHHOMO NMPaBa OLLYLLAETCs He TObKO
B 3KONIOrNYeckoli coepe. Mpu TOM, UTO OHO OKa3bIBAeT CAMOE HEMOCPEACTBEHHOE BAUSIHME
Ha OXpaHy OKpY>XatoLLIel Cpesbl, OHO TakXXe CMoCOBCTBYET YKpeneH o BEPXOBEHCTBA Npasa
B 60/1ee LUMPOKOM CMbIC/IE, COAENCTBYET YCTOMUMBOMY SKOHOMMYECKOMY 1 COLMaNbHOMY
pasBuUTUIO, 0becneynBaeT OXpaHy 340P0Bbsl HAaCeIeHNs!, CMOCOBCTBYET MNOAAEPXKAHWIO MUPa

1 6e30MacHOCTU NyTeM NpeAoTBPALLEHWs 1 yperyiMpoBaHus KOHGIMKTOB 1 obecneynsaeTt
3aLLUMTY NpaB YesioBeka Y KOHCTUTYLMOHHBIX MpaB. TakiM 06pa3oM, OHO MMeeT Bce
BO3pacTatoLLee 3HaUEeHMe /st BCeX CTPaH.
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Resumen

Si la sociedad humana quiere mantenerse dentro de los limites de los umbrales ecolégicos
criticos, es indispensable que comprenda, respete y haga cumplir ampliamente las leyes
ambientales, y que las personas y el planeta puedan disfrutar de los beneficios que aporta la
proteccion del medio ambiente. El estado de derecho ambiental ofrece un marco para abordar
la disparidad de las leyes ambientales en los libros y en la practica y es fundamental para
lograr los Objetivos de Desarrollo Sostenible.

En los ultimos tres decenios el nimero de leyes ambientales aprobadas ha aumentado
significativamente, en la medida en que los paises han llegado a comprender los vinculos
esenciales entre medio ambiente, crecimiento econdmico, salud publica, cohesion social y
seguridad. A 2017, 176 paises contaban con leyes marco en el ambito del medio ambiente;
150 paises habian consagrado la proteccion del medio ambiente o el derecho a un medio
ambiente sano en sus constituciones; y 164 paises habian creado 6rganos a nivel de

gobierno encargados de la proteccion ambiental. Estas y otras leyes, derechos e instituciones
ambientales han contribuido a contener -y en algunos casos revertir- la degradacion del
medio ambiente y a lograr numerosos beneficios en materia de salud publica, desarrollo
econdmico y social y derechos humanos, que se derivan de la proteccion del medio ambiente.

En 1972, la Conferencia de las Naciones Unidas sobre el Medio Humano conciencié a la opinién
publica acerca del medio ambiente mundial y ello se tradujo en la creacion del Programa de
las Naciones Unidas para el Medio Ambiente. Tras la celebracién de la Conferencia de las
Naciones Unidas sobre el Medio Ambiente y el Desarrollo en 1992 (conocida como la Cumbre
para la Tierra, de Rio), muchos paises desplegaron un esfuerzo concertado para promulgar
leyes ambientales, establecer ministerios y organismos de medio ambiente y consagrar los
derechos ambientales y la proteccion del medio ambiente en sus constituciones nacionales. Al
momento de celebrarse la Conferencia de las Naciones Unidas sobre el Desarrollo Sostenible
en 2012, el centro de la atencion se habia desplazado a la aplicacion de las leyes ambientales,
aspecto en el que se habian logrado menos progresos.

Con demasiada frecuencia, la aplicacién y el cumplimiento de las leyes y los reglamentos en
materia de medio ambiente no estan al nivel que se necesita para hacer frente a los problemas
ambientales. En ocasiones, las leyes adolecen de normas claras o mandatos necesarios.

Otras no estan adaptadas a los contextos nacionales y locales y, por lo tanto, no abordan

las condiciones sobre el terreno. Por lo general, los ministerios encargados de la ejecucion
carecen de la financiacion necesaria y no tienen la misma influencia politica que los ministerios
que tienen a su cargo el desarrollo econdmico o de los recursos naturales. Y, si bien muchos
paises se estan comprometiendo a fortalecer la aplicacién del derecho ambiental, también se
ha producido un retroceso como resultado del asesinato de defensores del medio ambiente

y de la restriccion de la financiacion para la sociedad civil. Esas deficiencias no se limitan en
modo alguno a las naciones en desarrollo: estudios realizados en paises desarrollados han
indicado que su desempefio en relacion con las cuestiones ambientales es deficiente en ciertos
aspectos. En resumen, el estado de derecho ambiental es un desafio para todos los paises. En
el presente informe se analiza la gama de medidas que los paises estan adoptando para hacer
frente a estas deficiencias en la implementacién, y para asegurar que el estado de derecho sea
eficaz en la esfera del medio ambiente.

Como primera evaluacidon mundial sobre el estado de derecho ambiental, el presente informe
se basa en las experiencias, los retos, puntos de vista y éxitos de los diversos paises de todo
el mundo, y pone de relieve las tendencias mundiales y las posibilidades de los paises y los
asociados para fortalecer el estado de derecho ambiental.

En el informe se destaca la necesidad de emprender una evaluacion mundial periddica de
la situacion del estado de derecho ambiental. Para dar seguimiento a los progresos a nivel



nacional y mundial es necesario utilizar un conjunto de indicadores coherentes. En el informe
se propone un marco de indicadores en relacion con el estado de derecho ambiental y se
destacan los conjuntos de datos existentes que pueden utilizarse en apoyo de la evaluacién
mundial.

En el informe también se alienta la concertacion de esfuerzos para ayudar a los paises a
poner a prueba enfoques dirigidos a fortalecer el estado de derecho ambiental. Esa iniciativa
podria apoyar el ensayo de enfoques en diversos contextos para luego adaptarlos antes de
ampliarlos a otros niveles. También deberia fomentarse el intercambio de experiencias entre
las jurisdicciones para promover el aprendizaje.

Ademas de estas dos recomendaciones intersectoriales, en el informe se destacan las
numerosas medidas viables que podrian adoptar los Estados para respaldar el estado de
derecho ambiental. Por ejemplo, los Estados pueden evaluar los mandatos actualesy la
estructura de las instituciones ambientales para determinar superposiciones o solapamientos
en materia de regulacion. Los Estados y asociados pueden fomentar la capacidad de la
poblacion para participar en debates a fondo y colaborar de manera significativa con los
Gobiernos y promotores de proyectos. Pueden dar prioridad a la proteccién de los defensores
ambientales y los denunciantes de irregularidades. Los Estados podrian estudiar la creacion
de tribunales ambientales especializados y utilizar procesos de ejecucién administrativa

para enfrentar delitos menores. Hay una necesidad permanente de investigar qué enfoques
resultan eficaces en diversas circunstancias.

Los beneficios del estado de derecho ambiental van mas alla del sector ambiental. Si bien
muchos de sus efectos recaen directamente en la proteccion del medio ambiente, también
fortalecen el estado de derecho, de manera mas general, apoyan el desarrollo econédmico

y social sostenible, protegen la salud publica, contribuyen a la paz y la seguridad al evitary
reducir los conflictos, y protegen los derechos humanos y constitucionales. Como tal, es una
prioridad creciente para todos los paises.
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1. Introduction

Since the 1972 Stockholm Declaration on
the Human Environment, environmental
laws and institutions have expanded
dramatically across the globe. All countries
have at least one environmental law or
regulation.” Most countries have established
and, to varying degrees, empowered
environmental ministries. And in many
instances, these laws and institutions have
helped to slow or reverse environmental
degradation.? This progress is accompanied,
however, by a growing recognition that

a considerable implementation gap has
opened—in developed and developing
nations alike—between the requirements of
environmental laws and their implementation
and enforcement. Environmental rule of
law—which describes when laws are widely
understood, respected, and enforced and
the benefits of environmental protection
are enjoyed by people and the planet—is
key to addressing this implementation gap.
This Report reviews countries’ experiences
building environmental rule of law and
identifies the many options available to

1 Brown Weiss 2011, 6.
2 Eg.,Velders et al. 2007; Henderson 1995.
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better give effect, and force, to environmental
law, and thereby advance the attendant
public health, environmental, human rights,
economic, and social benefits envisioned by
environmental laws.

1.1 Overview

Environmental rule of law provides an
essential platform underpinning the four
pillars of sustainable development—
economic, social, environmental, and

peace.® Without environmental rule of law,
development cannot be sustainable. With
environmental rule of law, well-designed laws
are implemented by capable government
institutions that are held accountable by an
informed and engaged public lead to a culture
of compliance that embraces environmental
and social values.

A shining example of this is Costa Rica, a
nation heavily dependent on natural resources

3 The four pillars are enshrined in the 2030 Agenda
for Sustainable Development. UNGA 2015.
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1. Introduction

in a region that has often been ravaged by
political strife. The country has increased life
expectancy to more than 79 years, achieved
96 percent adult literacy, and built per capita
income to almost US$9,000 while setting

and meeting ambitious environmental

goals, including already having doubled its
forest cover to over 50 percent, and is on
track to be climate neutral by 2021.4 A study
of Costa Rica's dramatic progress toward
sustainable development emphasizes the
importance of political consensus forged by
years of implementing strong environmental
controls alongside economic development
that resulted in a deep respect for courts and
environmental institutions, leading to the
emergence and maintenance of environmental
rule of law.> The same study notes that
erosion of environmental rule of law poses
one of the primary threats to Costa Rica's
continued success. It finds that “lack of local
governance capacity along with the difficulties
of coordination between the national and
subnational levels” present the biggest obstacle
to continued sustainable development.®

This introductory chapter reviews how the
implementation gap in environmental law
came to be, defines environmental rule of law,
discusses its benefits, considers how it can be
achieved and how it evolved, and reviews the
drivers of environmental compliance.

1.1.1 Trends

Environmental law has blossomed from

its infancy in the early 1970s into young
adulthood today.” Following the 1992 Rio
Earth Summit, countries made a concerted
effort to enact environmental laws, build
environment ministries and agencies, and
enshrine environment-related rights and
protections in their national constitutions.
Figure 1.1 shows the rapid, recent
proliferation of framework environmental

4 Keller et al. 2013, 82.
5 lbid., 89.

6 Ibid., 90.

7  Bruch 2006.
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laws: as of 2017, 176 countries around the
world have environmental framework laws
that are being implemented by hundreds

of agencies and ministries. Many other laws
contribute to the body of environmental law,
with legal instruments in 187 countries (as of
2017) requiring environmental assessments
for projects that impact the environment,?
and at least half of the countries of the world
having adopted legislation guaranteeing
access to information in general or
environmental information in particular.?
And, since the 1970s, 88 countries have
adopted a constitutional right to a healthy
environment, with an additional 62 countries
enshrining environmental protection in

their constitutions in some form—a total of
150 countries from all over the globe with
constitutional rights and/or provisions on
the environment.’ While there are still gaps
in many of the laws,™ the substantial growth
of environmental laws has been a notable
achievement.

Simultaneously, there has been a dramatic
growth of environmental institutions. As of
2017, 164 countries have created environment
ministries or the equivalent (cabinet-level
bodies with responsibility over issues
explicitly including, but not necessarily limited
to, environmental protection). (See Figure
1.2.) Of the remaining countries (countries
without environment ministries), 22 have
environmental entities with the functional

role of independent government agencies and
7 have other entities with responsibility for
environmental matters. The latter category
includes countries with departments of the
environment under ministries with broader

8 123 countries have stand-alone legal instruments
governing environmental impact assessment,
and 64 have relevant provisions in other legal
instruments. Banisar et al. 2012, 11; see also Section
3.3 of this Report. Greenland, a semi-autonomous
country, also has a legal framework governing
environmental impact assessment.
Banisar et al. 2012; see also Chapter 3 of this Report.

10 The right to a healthy environment is also enshrined
in the Constitution of the State of Palestine. See
Chapter 4 of this Report.

11 Excell and Moses 2017, 30.
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jurisdictions that do not explicitly include
environmental matters as well as entities such
as councils or directorates.

While environmental laws have become
commonplace across the globe, too often they
exist mostly on paper because government
implementation and enforcement is irregular,
incomplete, and ineffective. In many
instances, the laws that have been enacted
are lacking in ways that impede effective
implementation (for example, by lacking

clear standards or the necessary mandates).
According to the fifth Global Environmental
Outlook, considerable progress has been
made toward meeting only 4 of the 90 most
important environmental goals and objectives,
and critical ecological thresholds upon

which human well-being depend may soon

be surpassed.’? Many developing countries
prioritize macroeconomic development

when allocating government funds and
setting priorities. This results in environment
ministries that are under resourced and
politically weak in comparison to ministries for
economic and natural resource development.
While international technical and financial

aid has helped scores of countries to develop
environmental framework laws, neither
domestic budgeting nor international aid has
been sufficient to create strong environmental
agencies, adequately build capacity for agency
staff and national judges in environmental
law, or create enduring education about and
enforcement of the laws. As a result, many

of these laws have yet to take root across
society, and in most instances, there is no
culture of environmental compliance.

One of the greatest challenges to
environmental rule of law is a lack of

political will. Indeed, Thomas Carothers,

an international expert on rule of law, has
observed that “The primary obstacles to [rule
of law] reform are not technical or financial,
but political and human.”® This is particularly
true of rule of law in environmental contexts.
Often, there is a perception that environmental
rules will slow down or impede development,

12 UNEP 2012b.
13 Carothers 1998.
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with too little consideration of the ways in
which environmental rules contribute to
sustainable development over the long term.
As a result, environmental ministries are often
marginalized and underfunded.

A widespread problem with the initial
framework laws is that many were based on
laws of other countries and failed to represent
the conditions, needs, and priorities of the
countries into which they were imported.™
Moreover, framework environmental

laws often lack key provisions needed for
effective implementation. They often did not
specify concrete outcomes or set objective
goals against which to measure the laws’
performance. Only a few countries, such

as Kenya and South Africa, have adapted
their laws to more closely reflect domestic
conditions and priorities.

In addition, laws may be uneven in their
content and implementation. Donor support
may focus on a particular area of the
environment, such as wildlife protection

or climate adaptation, but neglect other
important topics, like protection of the
environmental health of children. This can
lead to fragmented approaches that can result
in robust environmental programs in some
areas, and no funding or attention to other
areas. Moreover, when funding lapses, once-
robust government programs can suddenly
collapse. This intermittent, patchwork
approach can undermine environmental

rule of law by not providing consistency in
implementation and enforcement and by
sending confusing messages to the regulated
community and the public.

Shortcomings in implementing environmental
law are by no means limited to developing
nations. Many developed nations have
adopted aggressive and comprehensive
environmental laws but have stumbled in
their implementation. In 2017, the European
Commission published the results of the first
in a series of biennial reviews of Member
States’ implementation of environmental

14 Ristroph, 2012, 10869.
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Figure 1.1: Countries with Framework Environmental Laws
(1972, 1992, and 2017)

Bl Countries with national environmental framework laws
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Year Countries with national environmental framework laws

1972 Norway, Sweden, United States

1992 Algeria, Armenia, Azerbaijan, Belarus, Bolivia, Brazil, Bulgaria, Canada, China, Colombia,

Congo, Czechoslovakia, Democratic People’s Republic of Korea, France, Gambia, Germany,
Greece, Guatemala, Guinea, India, Indonesia, Iran, Iraq, Ireland, Italy, Jamaica, Kazakhstan,
Kyrgyzstan, Latvia, Libya, Lithuania, Luxembourg, Madagascar, Malaysia, Mali, Malta,
Marshall Islands, Mauritius, Mexico, Micronesia, Netherlands, New Zealand, Nigeria,
Norway, Oman, Pakistan, Palau, Papua New Guinea, Paraguay, Peru, Philippines, Poland,
Portugal, Republic of Korea, Russia, Saint Kitts and Nevis, Samoa, Senegal, South Africa,

Sri Lanka, Swaziland, Sweden, Switzerland, Tanzania, Thailand, Togo, Tunisia, Turkey,
Turkmenistan, Ukraine, United Kingdom, United States, Uzbekistan, Venezuela, Yugoslavia,
Zambia

2017 Afghanistan, Albania, Algeria, Angola, Antigua and Barbuda, Argentina, Armenia, Australia,
Austria, Azerbaijan, Bahrain, Bangladesh, Belarus, Belize, Benin, Bhutan, Bolivia, Bosnia
and Herzegovina, Brazil, Brunei Darussalam, Bulgaria, Burkina Faso, Burundi, Cabo Verde,
Cambodia, Cameroon, Canada, Central African Republic, Chad, Chile, China, Colombia,
Comoros, Congo, Costa Rica, Cote d'lvoire, Croatia, Cuba, Czech Republic, Democratic
People's Republic of Korea, Democratic Republic of the Congo, Denmark, Djibouti,
Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea, Eritrea, Estonia,
Eswatini, Ethiopia, Fiji, Finland, France, Gabon, Gambia, Georgia, Germany, Ghana, Greece,
Guatemala, Guinea, Guinea-Bissau, Guyana, Haiti, Honduras, Hungary, Iceland, India,
Indonesia, Iran, Iraq, Ireland, Italy, Jamaica, Japan, Jordan, Kazakhstan, Kenya, Kiribati,
Kuwait, Kyrgyzstan, Laos, Latvia, Lebanon, Lesotho, Liberia, Libya, Liechtenstein, Lithuania,
Luxembourg, Madagascar, Malawi, Malaysia, Maldives, Mali, Malta, Marshall Islands,
Mauritania, Mauritius, Mexico, Micronesia, Mongolia, Montenegro, Morocco, Mozambique,
Myanmar, Namibia, Nepal, Netherlands, New Zealand, Nicaragua, Niger, Nigeria, Norway,
Oman, Pakistan, Palau, Panama, Papua New Guinea, Paraguay, Peru, Philippines, Poland,
Portugal, Qatar, Republic of Korea, Republic of Moldova, Romania, Russia, Rwanda, Saint
Kitts and Nevis, Samoa, San Marino, Sao Tome and Principe, Saudi Arabia, Senegal, Serbia,
Seychelles, Sierra Leone, Singapore, Slovakia, Slovenia, Solomon Islands, South Africa,

Sri Lanka, Sudan, Sweden, Switzerland, Syria, Tajikistan, Tanzania, Thailand, The former
Yugoslav Republic of Macedonia, Timor-Leste, Togo, Tonga, Trinidad and Tobago, Tunisia,
Turkey, Turkmenistan, Tuvalu, Uganda, Ukraine, United Arab Emirates, United Kingdom,
United States, Uruguay, Uzbekistan, Vanuatu, Venezuela, Viet Nam, Yemen, Zambia,
Zimbabwe

Source: Environmental Law Institute, based on research conducted using FAOLEX, ECOLEX; and
other databases.

Note: This map shows countries with national environmental framework laws and does not include
countries with national sectoral legal instruments (e.g., water act or forest code)

law.™ The review found that countries faced and data; insufficient compliance assurance
implementation gaps in waste management, mechanisms; and lack of integration and
nature and biodiversity, air quality, noise, and  policy coherence.' Similarly, reviews of
water quality and management. In particular,  U.S. Environmental Protection Agency

it found that Member States suffered from performance concluded that not only were
ineffective coordination among local, regional, there substantial rates of noncompliance
and national authorities; lack of administrative in several sectors, but the Agency could not
capacity and financing; lack of knowledge even determine the extent of compliance in

15 European Commission 2017. 16 Ibid., 13.
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Figure 1.2: Countries with Environmental Ministries, Agencies,
and Other Bodies (2017)

- Countries with environment ministries (or functional equivalent):
Albania, Algeria, Andorra, Angola, Antigua and Barbuda, Argentina, Armenia, Austria, Azerbaijan, Bahamas,
Bangladesh, Barbados, Belarus, Belize, Benin, Bolivia, Bosnia and Herzegovina, Botswana, Brazil, Bulgaria,
Burkina Faso, Burundi, Cabo Verde, Cambodia, Cameroon, Canada, Central African Republic, Chad, Chile, China,
Colombia, Comoros, Congo, Costa Rica, Cote d'lvoire, Croatia, Cuba, Cyprus, Czech Republic, Democratic People’s
Republic of Korea, Democratic Republic Of Congo, Denmark, Djibouti, Dominica, Dominican Republic, Ecuador,
Egypt, El Salvador, Equatorial Guinea, Eritrea, Estonia, Eswatini, Ethiopia, Fiji, Finland, France, Gabon, Gambia,
Georgia, Germany, Ghana, Greece, Grenada, Guatemala, Guinea, Guinea-Bissau, Guyana, Haiti, Iceland, India,
Indonesia, Iraq, Israel, Italy, Jamaica, Japan, Jordan, Kenya, Kiribati, Laos, Latvia, Lebanon, Lesotho, Liechtenstein,
Lithuania, Madagascar, Malawi, Malaysia, Maldives, Mali, Malta, Mauritania, Mauritius, Mexico, Monaco, Mongolia,
Montenegro, Morocco, Mozambique, Myanmar, Namibia, Nauru, Nepal, Netherlands, New Zealand, Nicaragua,
Niger, Nigeria, Norway, Oman, Palau, Panama, Papua New Guinea, Paraguay, Peru, Philippines, Poland, Portugal,
Qatar, Republic of Korea, Republic of Moldova, Romania, Russia, Rwanda, Saint Kitts and Nevis, Saint Lucia, Saint
Vincent and the Grenadines, Samoa, San Marino, Sao Tome and Principe, Senegal, Serbia, Seychelles, Singapore,
Slovakia, Slovenia, Solomon Islands, South Africa, South Sudan, Spain, Sri Lanka, Sudan, Suriname, Sweden, Syria,
Thailand, The former Yugoslav Republic of Macedonia, Timor-Leste, Togo, Tonga, Tunisia, Turkey, Turkmenistan,
Tuvalu, Uganda, Ukraine, United Arab Emirates, Uruguay, Vanuatu, Venezuela, Viet Nam, Yemen, Zambia,
Zimbabwe

Countries with independent environment agencies (or functional equivalent):

Afghanistan, Australia, Bahrain, Belgium, Bhutan, Honduras, Iran, Ireland, Kyrgyzstan, Liberia, Libya, Marshall
Islands, Micronesia, Pakistan, Sierra Leone, Switzerland, Tajikistan, Trinidad and Tobago, United Kingdom, United
States, Uzbekistan

Countries with other relevant government entities:
Brunei Darussalam, Hungary, Kuwait, Luxembourg, Saudi Arabia, Somalia, Tanzania

Source: Environmental Law Institute and UN Environment.

Note: This map shows countries with dedicated national ministries, agencies, or other entities dealing with
environmental matters. Entities not titled as “ministries” or “agencies” were categorized into “ministry,” “agency,”
or “other” based on their functional role in governing environmental matters. The countries shown as having
environment agencies do not have a ministry (or functional equivalent) dedicated to environmental matters.
Countries with both environmental ministries and agencies are shown as having ministries. The map also shows
countries with other relevant government entities that may, for example, coordinate various ministries with
jurisdiction over environmental matters or serve an advisory role for the head of state but are not considered
part of the cabinet.
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some sectors.’” U.S. states, which implement
many U.S. federal environmental laws, also
fell short. While the federal government set

a goal that states should inspect all major air
permit holders every two years, in 2010 only
8 of the 50 states did so; and a similar goal for
inspection of all major water permit holders
was met by only 2 of 50 states.'®

Countries have adopted a range of measures
(discussed in this Report) to address this
implementation gap. Countries have been
building institutional capacity, accountability,
and integrity of environmental agencies,
courts, and others to help ensure that
environmental laws are implemented,
complied with, and enforced. Numerous
studies demonstrate that improving
governance through stronger institutions

that are resilient and resistant to corruption
results in higher per capita incomes overall,
particularly in countries that rely on natural
resource extraction.’ Countries have adopted
and strengthened laws ensuring transparency
and public participation, including 65 out of 70
countries surveyed having at least some legal
provisions for citizens' right to environmental
information.?® Countries have reinforced and
publicized the linkages between human rights
and the environment, which has elevated

the normative importance of environmental
law and empowered courts and enforcement
agencies to enforce environmental
requirements. Finally, countries have sought
to enhance their courts by improving access
to justice to resolve disputes in a fair and
transparent manner. Because of the technical
nature of environmental matters, over 350
environmental courts and tribunals have
been established in over 50 countries around
the world, including those established at the
regional, provincial, or state level.”!

While many countries are endeavoring to
strengthen implementation of environmental
law, a backlash against environmental law has

17 Farber 2016, 11.

18 Markell and Glicksmann 2014, 48.

19 See Section 2.1.2.1 infra.

20 Environmental Democracy Index 2015.
21 Pring and Pring 2016, xiii.
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also occurred. Resistance to environmental
laws has been most dramatic in the
harassment, arbitrary arrests and detentions,
threats, and killing of environmental
defenders—forest rangers, government
inspectors, local activists, and professionals
working to enforce environmental norms.
Between 2002 and 2013, 908 people

were killed in 35 countries defending the
environment, land, and natural resources;
and the pace of these kinds of killing is
increasing.”2 During 2016, more than 200
defenders were killed in 24 countries.” From
park rangers being killed in Virunga National
Park in the Democratic Republic of the Congo
to the 2016 murder of Berta Caceres, the
leader of a Honduran nongovernmental
organization, intimidation and violence
against environmental implementers,
enforcers, activists, and regular citizens is

a significant threat to environmental law
observance and the rule of law itself.

A second backlash has been to restrict efforts
by civil society. Civil society plays a vital role in
ensuring environmental law is implemented
and enforced fairly and transparently.
However, in the past 20 years, a growing
number of countries have imposed legal
restrictions on civil society involvement and
funding. For example, some countries only
allow those civil society organizations that
are tightly controlled by the government to
participate in environmental decision making,
and these organizations do not necessarily
represent the public’s interests. Other
countries restrict funding for civil society
from foreign sources or limit the ability of
foreign organizations to operate in their
countries. China recently ordered over 7,000
foreign nongovernmental organizations to
find a Chinese governmental correspondent
to vouch for them and then to register with
the police—or stop working in China.** These
growing restrictions, shown in Figure 1.3, can
also impair the ability of the public to speak
up about environmental injustices and be

22 Global Witness 2014; OHCHR 2015c.
23 Global Witness 2017, 6.
24 Wong 2016.
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heard when domestic political forces are
aligned against them. The efforts to restrict
civil society extend well beyond China, as
Russia, Turkey, Viet Nam, Cambodia, and
many other countries have seen similar
trends recently; and in many cases, the
restrictions extend beyond environmental
issues.? Increasingly legislators, policymakers,
and stakeholders are recognizing the harms
being brought about by the fragmented state
of environmental governance and threats to
civil society and environmental defenders. To
address this situation, environmental rule of
law offers a conceptual and policy framework
for strengthening the implementation of
environmental law in a systematic and holistic
manner. This conceptualization has been
gaining popularity across the globe in the
past several years as a way to give life to
environmental laws and to build stronger rule
of law across all of society.

1.1.2 Environmental Rule
of Law Defined

The United Nations defines rule of law as
having three related components, as shown
in Figure 1.4: law should be consistent with
fundamental rights; law should be inclusively

25 European Foundation Centre 2017.
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developed and fairly effectuated; and law
should bring forth accountability not just
on paper, but in practice—such that the law
becomes operative through observance of,
or compliance with, the law. These three
components are interdependent: when

law is consistent with fundamental rights,
inclusively promulgated, and even-handedly
and effectively implemented, then the

law will be respected and observed by the
affected community.

Environmental rule of law incorporates
these components and applies them

in the environmental context. As such,
environmental rule of law holds all entities
equally accountable to publicly promulgated,
independently adjudicated laws that

are consistent with international norms

and standards for sustaining the planet.
Environmental rule of law integrates critical
environmental needs with the elements of
rule of law, thus creating a foundation for
environmental governance that protects
rights and enforces fundamental obligations.?®

While drawing from broader rule of law
principles, environmental rule of law is
unique in its context, principally because
environmental rule of law governs the vital
link between humans and the environment
that supports human life and society, as well
as life on the planet. This critical importance
stands in stark contrast to the politics that
often surround the environment. Often
environmental ministries are among the
weakest ministries, with comparatively
fewer staff and less political clout; yet the
political economy often drives environmental
violations. Why should companies invest

in pollution control technologies if there is
little likelihood of enforcement, the penalties
are too low and can be incorporated as

a cost of doing business, and there is
widespread noncompliance? And what are
the disincentives to grabbing land, forests,
minerals and other resources, when the
financial rewards are so high?

This dual challenge of the lack of incentives
for environmental compliance and of the
weaker capacity for implementation and

26 UNEP and ELI 2016.
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nongovernmental organizations:

Figure 1.3: Countries with Legal Restrictions on Foreign Funding and
Activities of Nongovernmental Organizations (2016)

[l Countries that have adopted legal restrictions on the activities of foreign nongovernmental organizations:
Albania, Bosnia and Herzegovina, Cambodia, Croatia, Czech Republic, Democratic Republic of the Congo, Dominican
Republic, El Salvador, Guatemala, Honduras, Irag, Kenya, Latvia, Liberia, Malawi, Mexico, Montenegro, Mozambique,
Panama, Senegal, Serbia, Slovenia, South Sudan, Tanzania, The former Yugoslav Republic of Macedonia, Timor-Leste

Countries that have adopted legal restrictions on foreign funding flows to locally operating

Bahrain, Bangladesh, Belize, Bolivia, Cameroon, Canada, Jordan, Singapore, Sri Lanka, Uruguay, Venezuela

Countries that have adopted legal restrictions on foreign funding flows to locally operating
nongovernmental organizations and restrictions on the activities of foreign nongovernmental organizations:
Afghanistan, Algeria, Angola, Azerbaijan, Belarus, Benin, Bhutan, Burundi, China, Ecuador, Egypt, Equatorial Guinea,
Eritrea, Ethiopia, India, Indonesia, Israel, Kazakhstan, Myanmar, Nepal, Oman, Pakistan, Qatar, Russia, Rwanda, Sierra
Leone, Somalia, Sudan, Tajikistan, Thailand, Tunisia, Turkmenistan, Uganda, Ukraine, Uzbekistan, Viet Nam, Zimbabwe

Source: Environmental Law Institute, based on data in Dupuy, Ron, and Prakash 2016 and from Dupuy 2016.

enforcement—combined with the fundamental
need all people have for clean air, food, and
water—drives the need to pay particular
attention to environmental rule of law.

1.1.3 The Unique Context for
Environmental Rule of Law

Environmental rule of law is key to addressing
the full range of environmental challenges,
including climate change, biodiversity loss,

water scarcity, air and water pollution, and
soil degradation. It imbues environmental
objectives with the essentials of rule of law
and underpins the reform of environmental
law and governance. Driven by these goals,
the push for environmental rule of law has
gone from obscurity to ubiquity. It emerges
from two age-old truths. First, voluntary
measures alone are not enough to ensure
sustainable management of the environment
upon which people and the planet depend.
Binding systems of laws—with standards,
procedures, rights, and obligations—are
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Figure 1.4: Components of
Rule of Law

Fundamental

Accountability rights

Inclusively
developed/fairly
effectuated

necessary to avoid the tragedy of the
commons.?” Second, as with any other area of
law, legal objectives can only be fulfilled when
there is rule of law.?® It also emerges from

the circumstantial reality that environmental
rule of law gaps stand as a major impediment
to achieving environmental and sustainable
development ambitions.

Environmental rule of law is key to achieving
the Sustainable Development Goals.?° Indeed,
it lies at the core of Sustainable Development
Goal 16, which commits to advancing “rule

of law at the national and international
levels” in order to “[p]Jromote peaceful

and inclusive societies for sustainable
development, provide access to justice for all
and build effective, accountable and inclusive
institutions at all levels.”

Environmental rule of law has seven
distinguishing characteristics, as illustrated
in Figure 1.5, that make it both particularly
important and challenging to implement.
These are discussed in turn.

27 Hardin 1968.
28 Carothers 1998; Marmor 2004.
29 Akhtar 2015.

10

Environmental Rule of Law

Box 1.1: Contrasting
Environmental Rule of
Law and Environmental
Governance

While environmental rule of law
and environmental governance are
related, there are distinctions in
objectives and scope.

Environmental rule of law focuses

on ensuring compliance with and
enforcement of environmental laws.
Environmental governance comprises
a broader set of objectives and
approaches related to making and
implementing decisions related to the
environment—with environmental
rule of law speaking particularly to the
implementation.

Even when addressing similar issues,
there can be distinctions. For example,
environmental rule of law emphasizes
civic engagement as a means to
improve adherence to the law, while
environmental governance takes a
broader view of civic engagement
(aiming to improve the quality of
decision making, enhance public voice,
and build civic support, as well as
improve compliance and enforcement).

First, environmental rule of law is critical

to human health and welfare. It ensures
adherence to the standards, procedures,

and approaches set forth in the laws to
ensure clean air, clean water, and a healthy
environment. Environmental rule of law is
also important to ensuring people’s rights

to access and use land, water, forests, and
other resources are respected and protected,
thus advancing livelihoods, food security, and
dignity.*

30 Bosselmann 2014; Daly and May 2016.
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Second, environmental rule of law is
emphatically multidimensional. It cuts across
many forms of law and norms—from social
and customary norms of villages to statutory
laws of nations to voluntary standards
adopted by companies. It also cuts across
many levels of governance—from customary
governance among indigenous peoples and
rural populations to subnational, national,
regional, and international government
regulation. It often resides in more than

one agency or ministry across several levels
of government, meaning that regulation

of a mine, for example, may involve the
environmental, water, mining, labor, finance,
social development, and justice ministries at
the national and often subnational levels.

Third, environmental rule of law is shaped

by and responds to significant political,
economic, and social dynamics that are
particular to natural resources, namely the
tragedy of the commons and the resource
curse. For example, the limited capacity of the
planet to support life with exhaustible natural
resources and the tendency of common pool
resources to be depleted if not managed

with care both highlight the centrality of
environmental rule of law in preventing the

Figure 1.5: Distinguishing
Characteristics of Environmental
Rule of Law
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tragedy of the commons.?' The experience
of many countries endowed with significant
natural resource wealth is that too often
these resources prove a curse instead of a
blessing, in that extraction of the resources
often fosters corruption, rent seeking,®> and
inequitable distribution of the proceeds,
which can lead to political strife, instability,
and even armed conflict.>® To prevent this
resource curse, countries have invoked

key elements of the environmental rule of
law, including transparency, participation,
accountability, and benefit sharing.>*

Fourth, management of the environment also
implicates the moral and ethical duties humans
owe non-human species and resources. Many
species’ survival rests upon the success of
environmental rule of law. Some countries are
extending legal rights or legal personhood to
natural resources, such as rivers and protected
areas, to reflect the customary importance they
hold in their cultures.®

Fifth, because so many human communities
depend upon natural resources for their
livelihoods and welfare, and are affected

by the conditions of the environment
around them, and because all humans
depend on clean air and water, public
involvement in environmental decisions and
laws is particularly important.®® Pollution
and environmental degradation tend to
disproportionately affect disadvantaged

31 Hardin 1968; Nagan 2014; Johnson 2015. “Tragedy
of the commons” refers to a situation in a shared-
resource system (such as a common grazing area)
where individual users acting independently and
advancing their own interests behave contrary
to the common good of all users by depleting or
spoiling that resource and collectively degrade the
integrity and health of that resource system.

32 “Rent seeking” refers to attempts to capture
economic benefits without contributing to the
overall economic production. Rent seeking often
happens through resource capture, corruption, and
patronage. Rustad, Lujala, and Le Billon 2012.

33 Auty 1993; Karl 1997; Ross 2004.

34 Adani and Ricciuti 2014; Epremian, Lujala, and
Bruch 2016.

35 See Section 4.1.3 infra.

36 Eden 1996; Beierle 2010.
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populations and indigenous communities
who rely on natural resources for subsistence
and cultural identity. Moreover, given their
particular interest in protecting their health,
livelihoods, and welfare, the public has a
particular interest in ensuring that projects
adhere to the required environmental
standards and procedures; as such, they

can provide an often-needed supplement

in monitoring compliance and supporting
enforcement.?” Thus, the growing recognition
of the need to supply the public with access
to information, meaningful participation

in decision making, and access to justice

and, if applicable, to obtain free, prior, and
informed consent is particularly salient in
environmental rule of law.

Sixth, environmental rule of law must

also contend with uncommon timescales.
Management decisions about natural
resources and the health of ecosystems
can affect many generations into the
future—a timescale of many centuries

and more. Frequently such decisions are
irreversible, as they impact the survival of
a species, the use of a finite resource, or a
potential tipping point, such as the amount
of greenhouse gases emitted into the
atmosphere causing cascading changes.*®
Thus, environmental rule of law implicates
intergenerational equity and people who
are not yet born.* Moreover, technologies
and behaviors affecting the environment
are dynamic and often quickly evolving. Too
often, environmental laws lag behind the
environmental threats. This emphasizes
the importance of adaptability and dynamic
environmental laws and institutions.

Finally, environmental rule of law often
depends on decision making in the face
of significant uncertainty.*’ Limits on
current scientific understanding means
that environmental matters can raise more

37 Greve 1990; Daggett 2002.

38 Solomon et al. 2009; Moore 2008; Scheffer,
Carpenter, and Young 2005.

39 See, e.g., Brown Weiss 1983; Brown Weiss 2007;
Solow 1974.

40 Ebbesson 2010.



Environmental Rule of Law

questions than answers. What is a safe level
of exposure to a particular chemical? What
are the long-term effects of nanotech (or
other new technologies) on public health and
agriculture? How much will the sea level rise
by 21007 What are the long-term effects on
the ecosystem if a particular species goes
extinct? But circumstances often demand
government action, even in the face of such
uncertainty—or especially in the face of such
uncertainty. One response—starting in the
1970s—was the development of adaptive
management, which provides a framework
for taking action in light of uncertain data and
understanding.*' Another approach has been
the creation of the precautionary principle—
the tenet that when confronted with a lack
of information, actions should be taken that
err on the side of precaution rather than
increasing risk.*?

Thus, environmental rule of law is unique in
its complexity, long time horizon, operation at
the cutting edge of technology and scientific
understanding, its transcendent reach across
environmental, economic, and social matters,
and its centrality to human and non-human
well-being.

1.1.4 This Report

This Report focuses on the implementation
gap between the many environmental goals,
laws, regulations, and policies adopted and
the on-the-ground reality of environmental
conditions, compliance with environmental
law, and community engagement in
environmental decision making. It explains
how environmental rule of law provides

a framework for giving meaning to
environmental laws already on the books and
for helping to foster cultures of compliance
with environmental law across nations.

41 Walters 1986; Ruhl 2005; Williams, Szaro, and
Shapiro 2009.

42 Cameron and Abouchar 1991; Harremoes et al.
2002; Marchant 2003.
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It has become increasingly apparent

that failure to implement and enforce
environmental law directly threatens
environmental progress and sustainability.
The United Nations Environment
Programme’s Governing Council declared
that “the violation of environmental law

has the potential to undermine sustainable
development and the implementation of
agreed environmental goals and objectives at
all levels and that the rule of law and effective
governance play an essential role in reducing
such violations.”* And the first United
Nations Environment Assembly called on all
countries “to work for the strengthening of
environmental rule of law at the international,
regional and national levels”.

Implementing environmental rule of law is not
simply about bringing violators to justice.

While enforcing existing laws is critical, the
ultimate goal of environmental rule of law
is to change behavior onto a course toward
sustainability by creating an expectation
of compliance with environmental law
coordinated between government, industry,
and civil society. If environmental rule of

Gold mining in the Democratic Republic
of the Congo

43 UNEP 2012a.
44 UNEP 2014b.
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law takes root, parties will know what the
laws require of them, what their rights

are and how to safely exercise them, and
what consequences to expect if they fail to
comply. Parties who are aggrieved will have
ready access to remedies for environmental
violations, and the public's views on
environmental issues will be both informed
by government's sharing of information
and reflected in governmental decisions.
This culture of transparency, justice, and
collaboration can build relationships and
trust between stakeholders to address
controversies that will no doubt arise.
While environmental rule of law does not
eliminate disagreements or necessarily alter
differing perspectives over environmental
and natural resource management issues,
it does build the resiliency of government
and of stakeholder relationships to resolve
these differences in an organized, rational,
and peaceful manner, to the benefit of the
environment and of all in society.

Environmental rule of law is relevant at all
levels of government, as noted by the United
Nations Environment Assembly. This Report
focuses predominantly on national level
measures to implement and strengthen
environmental rule of law. Many of the
lessons and experiences discussed apply at
the subnational and regional levels, and the
Report refers to international, regional, and
subnational practices, but it is aimed primarily
at national efforts.

This Report is organized in six parts, as shown
in Figure 1.6: an introduction; four substantive
chapters on institutions, civic engagement,
rights, and justice; and a future directions

and recommendations section. This is the
first global assessment of the environmental
rule of law, and the four substantive chapters
represent in-depth analyses of a few selected
priority issues within the broader field of
environmental rule of law. The methodology
guiding this Report's development is
explained in Box 1.2

The Institutions chapter reviews the critical
role institutions, such as government agencies
and courts, play in environmental rule of

14
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Figure 1.6: Report Outline
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law and the key opportunities for building
stronger environmental institutions. In
particular, the chapter highlights the need for
clear and appropriate mandates; coordinating
across sectors and levels of government;
developing the capacity of institutions and
personnel; collecting, using, and disseminating
reliable data; employing independent audit
and review mechanisms; ensuring the fair

and consistent enforcement of law; and
deploying leadership and management skills
to empower staff and model behavior. The
chapter concludes that with the proper mix of
capacity, accountability, resources, integrity,
and leadership, environmental institutions are
poised to greatly narrow the implementation
gap in environmental rule of law.

The Civic Engagement chapter explores the
legal and practical tools for civic engagement
that continue to evolve at the international and
national levels in support of more effective
environmental rule of law. Civic engagement
consists of providing the public meaningful
access to information and engaging the public
to participate in environmental decision
making.*®> After reviewing the various types of
civic engagement, its benefits, and challenges

45 Access to justice—the third prong of Principle 10
of the Rio Declaration—is addressed in the Justice
chapter.
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Box 1.2: Methodology for Developing This Report

This Report was assembled as a desk study by the Environmental Law Institute on
behalf of UN Environment. It is based upon extensive research and solicitation of
examples and experiences from the Montevideo focal points and from attendees at
World Conservation Congress events and Law, Justice and Development Week events
where the topic was discussed. The framework of this Report derives from the United
Nations Environment Programme’s Issue Brief “Environmental Rule of Law: Critical

to Sustainable Development” as well as the United Nations Environment Programme
Governing Council Decision 27/9 on advancing justice, governance, and law for

environmental sustainability.?

Recognizing that environmental rule of law is relevant to all countries, the Report
has endeavored to draw on the experiences, challenges, viewpoints, and successes
of diverse countries across the world. Accordingly, examples and case studies and
citations are illustrative of the dynamic or approach; often, experiences from other

countries could be used instead.

Drafts of this Report were reviewed by Montevideo focal points and a number of

subject matter experts.

a. The germinal article “Foundations of Sustainability” by Scott Fulton and Antonio Benjamin laid the
groundwork for these later developments. See Fulton and Benjamin 2011.

to its implementation, the chapter discusses
the meaningful ways in which States are
providing access to environmental information
and enhancing public participation in
environmental decision making, ranging from
real-time access to ambient environmental
data to empowering citizens to manage local
resources. It concludes that transparency and
participation are central to the environmental
rule of law because they can help identify
when there is a violation and prevent potential
future violations, as well as the broader
benefits of enhancing public trust, social
cohesion, and environmental governance.

The Rights chapter reviews the evolving
relationship between environmental rule

of law on the one hand and constitutional,
human, and other rights related to the
environment on the other. It traces the origins
of environment-related rights (see Box 1.3)
and examines the many rights, including

those related to life, health, food, and water,
that are closely linked to the environment.
In turn, it explores how procedural rights,
such as rights to information, participation in
government, justice, and nondiscrimination,
are themselves essential elements of
environmental rule of law. The chapter

then reviews the role a right to a healthy
environment plays in many countries, and
how enforcing the rights to nondiscrimination,
free association, and free speech are
necessary for environmental rule of law.
The chapter also reviews environmental
defenders’ critical role in protecting the
environment and the importance of
protecting these defenders through human
rights mechanisms and other approaches.

It concludes that just as constitutional and
human rights cannot be realized without

a healthy environment, environmental

rule of law is predicated upon respect for
constitutional and human rights.

15
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Environmental Rule of Law

Box 1.3: Environment-Related Rights

There is a wide range of substantive and procedural rights related to the environment
(sometimes referred to as “environmental rights”).2 These include substantive rights,
such as the rights to a healthy environment, to life, and to water. They also include
procedural rights, such as the rights of access to information, public participation,

access to justice, and nondiscrimination.

These rights relate to the environment in two key ways. First, many rights require
certain environmental conditions or inputs for their enjoyment (such as the right

to life).> Second, many rights, especially procedural rights, are indispensable to the
environmental rule of law even if the rights apply generally and are not limited to the

environmental context.

These rights are recognized and protected by national constitutions and laws;
international human rights law, international environmental law, and other
international law; and by provincial and other subnational constitutions and laws.

In some instances, there is wide agreement on the existence and scope of an
environment-related right (such as the right to water); others are more contested.
Accordingly, in a particular instance, it is necessary to consider which national
constitution and laws, international human rights instruments, and other international
legal instruments apply (as well as subnational instruments, in certain cases).

For a more detailed analysis of environment-related rights, see the Rights chapter.

a. Shelton 1991; Boyle 2007; Boyd 2012; Feris 2017.

b. SeeBox4.2.

The Justice chapter explores how a fair,
transparent justice system that efficiently
resolves natural resource disputes and
enforces environmental law is critical to
establishing environmental rule of law. The
chapter surveys the key components of
effective environmental adjudication. Parties
must be able to avail themselves of the law
and its protections and sanctions without
undue financial, geographic, language, or
knowledge barriers. The dispute resolution
or enforcement process needs to be fair,
capable, transparent, and characterized by
integrity. Finally, remedies available through
the justice process must address the harms
and grievances raised, and be sufficient to
deter future violations. The chapter also
considers key opportunities for improving

16

justice in environmental cases, and shares
innovative practices, such as restorative
justice. It concludes that while the effective
and peaceful resolution of the legal issues
in an environmental dispute is key, it is
also important to address the underlying
social and political conflicts that often drive
environmental conflicts.

The Report's conclusion emphasizes

that achieving sustainable development
depends upon strengthening environmental
rule of law. This means engaging diverse
actors to conduct regular assessments

on the environmental rule of law. There

are significant data gaps and a need for
indicators to measure, track, and report on
environmental rule of law performance. The
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conclusion offers a framework for indicators.
Finally, the conclusion provides a roadmap for
implementing and tracking the effectiveness
of environmental rule of law moving forward.

1.2 Benefits of the
Environmental
Rule of Law

The benefits of environmental rule of law
extend far beyond the environmental sector.
While the most direct effect is in protection
of the environment itself, it also strengthens
general rule of law, supports sustainable
economic and social development,
contributes to peace and security by avoiding
and defusing conflict, and protects the
fundamental rights of people. Figure 1.7
captures these benefits.

Environmental rule of law protects public
health as well as the environment and the
sustainable use of natural resources. To be
effective, wildlife conservation, climate change
adaptation, pollution control, and resource
management, for example, all depend on

1. Introduction

Waste burning in Haiti

environmental rule of law. Numerous studies
show that when environmental laws are
enforced and a culture of compliance takes
root, positive environmental results follow,
such as increased wildlife populations,
decreased human health impacts from air
and water pollution, and improved ecosystem
services, such as provision of clean drinking
water.* These benefits are not simply the
result of government action alone but are
the result of a collaborative effort across
society to address environmental issues.

For example, the International Development
Law Organization assisted in protecting
environmental endowments and tourism by
limiting poaching and helping to strengthen
wildlife conservation and climate change
adaptation laws in Kenya.” And initiatives
such as the Kimberley Process and the
Forestry Law Enforcement, Governance and
Trade initiative show how companies can

be active partners—and even leaders—in

46 See Section 2.1.2.1 infra.
47 |IDLO 2014, 35.
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Figure 1.7: Benefits of the
Environmental Rule of Law
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ensuring only legally extracted resources
enter the chain of commerce.*®

Environmental rule of law reduces corruption
and noncompliance in natural resource
management, which attracts investment in a
country's resource sector. Experience shows
that companies are more likely to comply with
the law when other companies also comply
and when government has made clear that
compliance is expected.* Further, compliance
efforts reward good actors by assuring them
they will not be at a competitive disadvantage
by investing in compliance with environmental
laws. The rule of law thus reinforces

positive behavior by rewarding responsible
businesses, for example, in the forest sector
by ensuring prosecution of illegal logging.*°

48 See https://www.kimberleyprocess.com; http://www.
euflegt.efi.int. See also the International Tin Code
of Conduct, whose first principle is “Maintain legal
compliance....” https://www.internationaltin.org/
code-of-conduct/.

49 See Section 2.6.1 infra.

50 Davis etal.2013.
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While unsustainable development may serve
short-term financial interests of particular
individuals or entities, environmental rule

of law plays an important role in protecting
financial interests of a state’s citizens and
future generations over the long term, both
individually and collectively. Sustainable
management of natural resources and
maximization of their financial value provide
a foundation for long-term investment,
which can serve to grow markets and expand
opportunities. Environmental rule of law
serves to encourage “inclusive and equitable
economic growth; support investment and
promote competition; provide access to
information and markets for the poor and
marginalized; secure land and property

title; and provide mechanisms for equitable
commercial dispute resolution.”! This
connection between environmental rule

of law and economic growth is reflected

in various development indices that link
different elements of environmental rule

of law both to growth in gross domestic
product and to a decrease in inflation and
inequality.>? Limiting abuse of resources, such
as wildlife trafficking, also preserves natural
capital and cultural heritage for citizens and
allows enjoyment of these resources over
generations.® As such, environmental rule of
law advances intergenerational equity, as well
as intragenerational equity.

Environmental rule of law can also improve

a company's bottom line by preventing and
peacefully resolving conflicts. Where social
conflicts escalate, they can disrupt operations
and harm reputation and brand. For example,
a study of the impacts of social conflicts on the
bottom line of palm oil companies in Indonesia
found that the tangible costs of social conflict
range from US$70,000 to 2,500,000.54 The
largest direct costs were lost income arising
from disrupted plantation operations and
staff time diverted from other tasks to address
conflict. Tangible costs represent 51 to 88

51 IDLO 2014, 24.

52 Kaufmann and Kraay 2008, 10.

53 UN Environment Assembly 2014; London
Conference on the lllegal Wildlife Trade 2014.

54 IBCSD 2016.
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percent of plantation operational costs, and
102 to 177 percent of investment costs on a
per hectare per year basis. In addition, social
conflicts had intangible or “hidden” costs

that range from US$600,000 to 9,000,000,
representing expenditures or indirect losses
associated with, for the purposes of this
study, risk of: conflict recurrence or escalation;
reputational loss; and risk of violence to
property and people.

Environmental rule of law strengthens rule

of law more broadly by increasing trust in

the government and solidifying its legitimacy.
Strong environmental rule of law involves the
public and other stakeholders in government
decision making and holds decision makers
accountable for the outcomes of their actions.
This helps engender trust across society.”

For example, when local communities are
meaningfully informed about and engaged

in natural resource management decisions,
they are more likely to have a sense of policy
ownership and convince others to respect

the decisions. Such decisions may range

in scale from village-based management
plans to transnational water agreements.

This kind of cooperation can help to cure
significant democratic deficits. Environmental
cooperation builds trust® and limits the power
of non-state, non-citizen actors to coopt the
actions of the government.’” Legitimacy brings
with it the collateral benefit of lessening
criticism, resistance, and discontent. While
States are often concerned about public
resistance, States have begun to allow citizen
and civil society participation in government
decisions to avoid their disapproval and
obtain their support.*®

The United Nations has noted a final, vital
benefit of environmental rule of law: “Proper
management of natural resources, in
accordance with the rule of law, is also a key
factor in peace and security ....”>° Evidence
demonstrates, for example, that a state

55 Davis et al. 2013.

56 Getliffe 2002, 101.

57 Kaufmann 2015.

58 Ferris and Zhang 2003, 569; see also Chapter 3.
59 UN n.d.
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can prevent both local and regional unrest

by protecting land rights and peacefully
resolving land disputes.® With over 40 percent
of internal armed conflicts over the last 60
years linked to natural resource issues,*
maintaining a peaceful society depends on
vindication of environment-related rights.

The myriad benefits of environmental rule

of law were demonstrated by the European
Commission’s review of how Member States
are implementing environmental law. Three of
the many identified examples of what could be
achieved if States fully implemented European
Union environmental requirements were:

e full compliance with European Union
waste policy by 2020 could create
an additional 400,000 jobs and an
additional annual turnover of EUR€42
billion in the waste management and
recycling industries;

e f existing European Union
water legislation were to be fully
implemented, and all water bodies to
achieve a “good” status ranking, the
combined annual benefits could reach
at least EUR€2.8 billion; and

e while the Natura 2000 network of
protected areas already delivers
estimated gains of EUR€200-300 billion
per year across the European Union,
full implementation of Natura 2000
would lead to the creation of 174,000
additional jobs.5?

Thus, environmental rule of law provides
environmental, economic, social cohesion,
human rights, and security benefits that
represent a significant return on investment.

60 Knightetal.2012.
61 UNEP 2009.
62 European Commission 2017, 2.
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1.3 Core Elements of
Environmental
Rule of Law

Environmental rule of law comprises many
elements, as it represents the efficient

and effective functioning of environmental
governance across multiple levels of
institutions, sectors, and actors. The

United Nations Environment Programme’s
Governing Council identified seven core
elements,®® depicted in Figure 1.8. These are
discussed in turn.

1.3.1 Fair, Clear, and
Implementable
Environmental Laws®*

Environmental rule of law is premised upon
fair, clear, and implementable laws.* Laws
that are fair adhere to rule-of-law principles
of “supremacy of law, equality before the
law, accountability to the law, fairness in
the application of the law, separation of
powers, participation in decision making,
legal certainty, avoidance of arbitrariness,
and procedural and legal transparency.”®
These principles of fairness call for all persons
and entities, including the State itself, to be

63 UNEP International Advisory Council for
Environmental Justice 2015.

64 While fair, clear, and implementable laws are
important to the environmental rule of law, the laws
themselves are only one of several major limitations
on the environmental rule of law. It is clear that
gaps and thinness in drafting of environmental
laws can be an important factor impeding effective
implementation and enforcement. That said
the substantive chapters of this Report focus
primarily on other, less obvious reasons for gaps
in implementing and enforcing environmental law.
Focusing on the details of capacity, implementation,
and enforcement is crucial to understanding the
full dimensions of the environmental rule of law
challenge facing countries across the globe.

65 Ibid.

66 UN 2008, 1.
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subject to and accountable for complying with
law and for the laws to be administered and
enforced with transparency.®’

Clarity in laws ensures that they are easily
understood so that their requirements are
unambiguous and they can be implemented
properly. Those reading the law should be
able to understand the implications of the law
and the obligations it imposes on both those
it regulates and those who are charged with
implementing and enforcing it. Additionally,
laws need to clearly delineate responsibility
across organizations, particularly as they
relate to the enforcement of the law. For
example, early environmental regulations

in China were ambiguous as to who was
responsible for enforcement. The national
government believed it was the responsibility
of local government, while local governments
often did not wish to enforce environmental
regulations as that would disadvantage

local businesses. The Chinese government
subsequently revised its laws to provide
greater clarity and accountability.®®

Laws should also be readily implementable
and adapted to the national context, meaning
that the approaches are effective in the
particular institutional, cultural, and economic
context of the country. It is also important

for the laws to contain the procedures and
mandates necessary to carry out the law's
requirements. As discussed in Case Study 1.1,
it is important for environmental laws to keep
pace with technological developments as well.

Another example of a critical gap in
legislation, implementation, and enforcement
that enables practices with negative impacts
on a country’'s economy to continue,
environment, and health is the issue of

lead paint, which is still allowed in over 100
countries. See Case Study 1.2.

Environmental laws and regulations often
risk being sidelined by other legal provisions.
For example, over 3,000 trade agreements
contain investor-state dispute settlement

67 UNSC 2004, 4; O'Donnell 2004.
68 Percival 2008.
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provisions under which an investor can sue
a country to protest its national laws and
regulations.®® These provisions have been
used in some circumstances to fight against
environmental laws and regulations that
appear to be unfairly discriminatory against
foreign investors.”

1.3.2 Access to Information,
Public Participation, and
Access to Justice”

Access to information, public participation,
and access to justice are commonly known

as the “access rights” and are a fundamental
component of rule of law that are particularly
salient to environmental rule of law. The
access rights apply in the development,
implementation, and enforcement of
environmental laws and regulations. Because
citizens’ health and livelihoods are inextricably
connected with environmental and natural
resource management, there are strong
social, economic, and political incentives

for active engagement which can help to
ensure that the regulated community and the
government comply with environmental laws.

Access to information is the foundation for
effective civic engagement. Environmental
information, including ambient pollution
levels and source-specific information,
among other types of information, helps the
public determine whether there is or might
be a violation; it also informs whether and
how to engage.

Public participation in environmental
decision making improves the information
available to decision makers, can enhance
implementation, and provides a means for
avoiding or resolving disputes before they
escalate. It can also build public support for
the outcome, and improve compliance.

69 USTR 2015.

70 Tienhaara 2006; Brower and Steven 2001.

71 These dynamics are examined primarily in Chapters
3 (Civic Engagement) and 5 (Justice), but also to
some extent in Chapter 4 (Rights).
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Figure 1.8: Core Elements of the
Environmental Rule of Law

Sound laws
Clear

interpretative
critery

Environmental

\ rule of law '
Institutional
integrity

w

Dispute
resolution

-

Access rights

Human
rights
nexus

Clear mandates

Access to justice means that the public has
ready and meaningful access to courts,
tribunals, commissions, and other bodies
that are charged with protecting their
rights and peacefully resolving disputes.
This both helps to protect the other access
rights and to strengthen capacity to enforce
environmental laws.

These three pillars of civic engagement build
responsiveness and accountability, and as
such, they are essential to environmental rule
of law.

1.3.3 Accountability and
Integrity of Institutions
and Decision Makers™

Environmental institutions are the face of
environmental rule of law to the public.
They are responsible for implementing
and enforcing the environmental laws.

72 These issues are examined further in Chapter 2
(Institutions).
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Case Study 1.1: Technological Innovations Outpace Legal Responses

It is not uncommon for technological advances to present issues not contemplated by
existing environmental laws. For example, as China struggles to meet growing energy
demand and reduce its use of coal, its government, in conjunction with major oil
companies, has pushed aggressively to develop its shale gas resources—the largest in
the world.?

Regulations for conventional oil and gas development also apply to shale gas, but China
lacks regulations to address environmental concerns specific to hydraulic fracturing,
which is a relatively new technique used to extract shale gas.? Rules for monitoring
methane leaks do not exist.c The government has not implemented environmental
compliance inspections broadly enough, or set water pollution penalties high enough,
to deter firms from disposing of wastewater improperly.? Corruption challenges also
undermine efforts to hold violators accountable.® Similar concerns plague water
sourcing. Given that transporting water from afar is often more expensive than
withdrawing local water—sometimes even after fines are assessed for doing so
illegally—economic incentives prompt operators to deplete local water resources.f

As of 2012, no regulations governing the specific problems of fracking had been written,
even as shale gas development proceeded.8 In 2014, China scaled back its shale output
goals due to geological challenges." Yet, the industry had already taken off, with more
than 600 shale gas wells drilled since 2011.

Shelton 1991; Boyle 2007; Boyd 2012; Feris 2017.
Guo, Xu, and Chen2014.

Ibid.

Ibid.

Transparency International 2015

Guo, Xu, and Chen 2014.

Xiaocong 2015.

Feng 2015, 22-23.

Oil & Gas Journal 2018.

T T 0 an oo

They also have a broader socio-political sustainable development.”® Institutions at
role, demonstrating to the public that all levels of governance are strengthened
environmental law brings about social, when they are open and accountable to their
economic, public health, security, and constituencies.”

environmental benefits for all. For the public _ ) . .

to support environmental initiatives over Corruption can be an issue in all countries,
the long term, environmental institutions regardless of how developed their

and decision makers must be accountable institutions are.” That said, countries that
and demonstrate integrity. Institutions
instilled with integrity and accountability

are more effective at delivering enduring 73 See Section 2.1.2.1 infra.
74 UN General Assembly 2014, para. 82.

75 Welsch 2003.
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Case Study 1.2: Lead Paint: Gaps in Legislation Harming Public
Health, Economies, and the Environment

There is no known level of lead exposure that is considered to be safe, and lead paint
is @ major global source of childhood exposure to lead. Indeed, in many countries
paint is the leading source of childhood lead exposure. The staggering impacts of lead
exposure include reduced childhood IQs causing lowered productivity and earning
potential, with costs estimated at over US$950 billion in low- and middle-income
countries. In many countries, the economic toll of lead exposure impacts GDP by

2-4 percent.? Moreover, scientific studies indicate a strong association between lead
exposure and violent crime rates.

Establishing and enforcing lead paint laws is an effective way to improve public health.
Currently only one third of countries have lead paint laws. High levels of lead in paint have
been found in countries that lack legal limits on lead in paint,© and are also found in some

countries that have such laws but lack effective enforcement and compliance mechanisms.

To address this challenge, UN Environment and the World Health Organization are
leading the Global Alliance to Eliminate Lead Paint (the Alliance) to help countries around
the world take action. This voluntary global initiative includes national governments,

the paint industry, nongovernmental organizations, and academics working together to
promote laws to phase-out lead paint. The Alliance has created tools to help countries
develop lead paint laws, including a lead paint elimination toolkit? and a guidance and
model law for regulating lead paint.c The guidance and model law offer suggested
provisions that countries can adapt to their national legal context.

Industry is actively working with the Alliance at the global and regional level. The cost
of switching to non-lead paint additives is relatively low. Paint testing studies show that
paint free of lead additives is available in each of the more than 40 low and middle
income countries where paint was tested, and the costs of paints without lead additives
are comparable to paints with lead additives.

These lead paint elimination activities provide some insights for efforts to promote the
environmental rule of law. One key insight is that establishing lead paint elimination
laws that are relatively simple to implement and are regionally similar protects human
health, promotes compliance, and provides a level playing field for industry. The direct
benefits to public health and economic development illustrate the positive value and
importance of environmental rule of law. It is critically important to pay particular
attention to risks affecting vulnerable sub-populations, such as children. And voluntary
partnerships can build momentum toward concrete progress by focusing on a specific
goal and working across sectors, with legal, environmental, and health professionals
working together, alongside industry and nongovernmental organizations.

a. NYUn.d.

b. See, e.g., Wright et al. 2008; Feigenbaum and Muller 2016; Mielke and Zahran 2012.
c. IPEN 2016.

d. UNEP 2015.

e. UNEP 2017.
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rely substantially upon natural resources

as a source of gross domestic product are
particularly at risk from corruption because
government usually controls access to the
resources.’® Studies comparing countries with
similar social and economic conditions find

that the presence of natural resource wealth in
one country greatly increases the likelihood for

corruption.”” Transparency and accountability
are the primary tools for preventing and
punishing corruption, especially around
natural resources.” Another important tool is
independent government oversight through
mechanisms such as environmental auditing,
which both detects and deters corruption and
helps focus government resources where they
will be of most use.

Fair and consistent enforcement builds a
culture of compliance across society, which
helps engender respect for government
institutions and rule of law. In particular,
environmental rule of law takes root when
leaders demonstrate clear and firm political
will to implement environmental laws, even in
the face of opposition and disagreement.

1.3.4 Clear and Coordinated
Mandates and Roles, Across
and Within Institutions

Environmental and natural resource
management cut across sectors and involve
many ministries, agencies, and departments.
Effective environmental rule of law requires
that institutions be given mandates that

are straightforward and transparent; that
detail the institution’s jurisdiction, goals,
and authority; and that are coordinated with
other institutions. This allows leaders to
focus institutional efforts and the public to
ensure accountability.

76 For a review of the literature, see Paltseva 2013.

77 These same findings have been made when
comparing resource-rich and resource-poor regions
within the same country. Ibid.

78 For a review of the theory and emerging evidence
on transparency in the management of extractive
resources and their revenues, see Epremian et al.
2016.
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Because so many institutions are engaged

in environmental and natural resource
protection, many countries suffer from
regulatory overlap and underlap. This is
especially the case when environmental
institutions have been created in an ad

hoc manner over time. Regulatory overlap
occurs when more than one institution

has authority over an issue, resulting in
competing bureaucratic claims over that issue
and potentially conflicting directives to the
regulated community. Regulatory underlap
occurs when no institution has clear authority
over an issue, resulting in an orphan issue

or cause for which there is no effective
government oversight. Many countries suffer
from lack of clarity in mandates and confusion
of roles, which were identified as potential
threats to Costa Rica’s continued progress in
implementing environmental rule of law, as
noted in Section 1.1.7

79 Keller et al. 2013, 90.
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1.3.5 Accessible, Fair, Impartial,
Timely, and Responsive
Dispute Resolution
Mechanisms

Courts, tribunals, and other mechanisms for
enforcement and resolving disputes are a
key element in creating environmental rule
of law. Dispute resolution and enforcement
mechanisms that are fair, impartial, timely,
and responsive increase the likelihood that
harms to environment-related rights will

be addressed, that parties will meet their
environmental responsibilities, and that
parties who violate environmental law will
be held accountable. Furthermore, public
accessibility to these mechanisms increases
public confidence in the judicial process and
rule of law in general. Successful courts are
insulated from manipulation by having their
budgets protected from political interference,
their judges paid commensurately with
other professions, and salary levels set by
independent bodies, not politicians.®

In many countries, courts are clogged

with extensive caseloads not related to
environmental issues, so that it can take years
for a case to be heard and years longer for

a decision to be rendered. Environmental
cases often involve harm to public health or
irreversible damage to natural resources and
need to be heard in a timely manner so that
justice and the public interest may be served.
As a result, over 50 countries have established
environmental tribunals and many others
utilize alternative dispute resolution
mechanisms in hopes of resolving matters
before they proceed in court.

80 Pring and Pring 2009, 75.
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1.3.6 Recognition of the Mutually
Reinforcing Relationship
Between Rights and the
Environmental Rule of Law

Environmental rule of law is inextricably
connected to constitutional and human
rights. Many constitutional and human

rights depend on the environment—without
a healthy environment and the clean air,
water, and sustenance it provides, people
would not have the most basic necessities for
life. Constitutional and human rights law in
turn offers a framework for reinforcing and
strengthening environmental rule of law as
many environmental harms can be addressed
through the protection of constitutional

and human rights. Framing environmental
matters in a constitutional or human rights
context can bring heightened legal and moral
authority to environmental violations as well
as open additional avenues for addressing
those violations.

Access rights and other procedural rights
often provide critical mechanisms for
achieving both substantive rights related

to the environment under domestic or
international law (such as the rights to a
healthy environment, life, water, and food)?’
and environmental rule of law. Thus, a
reinforcing relationship exists whereby
environmental law relies on procedural
rights to protect substantive rights that
depend on the environment. For example,
the procedural right of having access to a
court allows a community harmed by illegal
dumping to invoke environmental law and
obtain a remedy that stops and remediates
the dumping, thus protecting the substantive
rights to life and a healthy environment.

Courts can also look to substantive
constitutional or human rights as a basis for
environmental claims and environmentally
protective judgments when substantive
environmental law is either too weak a

81 For a discussion of rights related to the
environment, please see Chapter 4 (Rights).
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basis for a case or simply does not address

a matter. The right to water, for example,
may be invoked by a court that is addressing
a water contamination case if the existing
water pollution statute does not address the
facts of that particular case (for example, if
the particular pollutant is new and not yet
regulated) or if the governmental institution
responsible for enforcing the statute to bring

the case fails to act. In this way, constitutional '
and human rights law can be invoked by the : PUb"c Ga"efy

Courtroom

public as an important complementary basis
for protecting vital environmental interests.
Moreover, invocation of constitutional law or
human rights treaties can elevate the profile
and importance of environmental claims.

1.3.7 Specific Criteria for

put on notice to pay particular attention

the Interpretation Of to its compliance activities. Experience
Environmental Law?? suggests sectors increase their overall rates
of compliance when they are aware of an
It is important for governments to publish impending government initiative.??

detailed guidance and policy statements
that clarify environmental laws and their

implementation so that stakeholders 1

understand what is required and expected. 1.4 EVOIUt’on Of

Environmental laws are often written in Environmental

broad terms to provide significant authority

and discretion to implementing agencies. Rule O_f Law

This allows for interpretive tailoring of laws

to fit changing scientific understanding While environmental rule of law is relatively
and circumstances. It is critical, however, new terminology, it has rapidly gained

that agencies adopt clear, implementable prominence, particularly in recent years.

regulations and issue explanatory policy
documents so that the regulated community ~ While some countries adopted environmental

and the public can understand how these laws in the 1970s and 1980s, most adopted

laws will be implemented and what will be their framework environmental laws starting

expected of both the regulated community in the 1990s, following the Rio Earth Summit.®*

and the regulators. It is also important The 1990s also saw a rapid growth of

that broadly applicable interpretations and environmental ministries and agencies.®> From

regulations be subject to judicial review. 1972 to 1992, nations entered into more than
o ) 1,100 environmental agreements and other

In addition, many countries set enforcement  |egal instruments. International and bilateral

priorities so that certain sectors or industries  donors and partners focused money and
will experience heightened scrutiny over

the course of a year or two. By publicly ——

announcing these priorities, industry is 83 See Section 2.6.1 infra.
84 See Figure 1.1.

T — 85 See Figure 1.2.

82 This topicis addressed in Chapter 2 (Institutions). 86 Brown Weiss 2011, 6.
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energy in building human and institutional
capacity.

By the time the 2002 World Summit on
Sustainable Development was held, many
countries’ wherewithal for making new
international commitments at global
summits was exhausted. There was a
sense among many that the Summit
should focus on implementation of existing
commitments, rather than on generating
yet more commitments that countries may
have difficulty implementing. This led to a
focus at the Summit on voluntary public-
private partnerships, which were viewed
as not providing a substitute for effective
environmental rule of law.®

In the early 2000s, the UN Environment
Programme led a global initiative to develop
guidelines, foster innovation, and build
capacity to improve compliance with and
enforcement of multilateral environmental
agreements.® As many countries adopted
environmental laws and regulations
through the 1990s and implementation

and enforcement lagged, civil society actors
started invoking their rights granted under
national constitutions and laws and pushing
for greater compliance and enforcement of
national environmental laws.

By the 2012 UN Conference on Sustainable
Development (also known as “Rio+20"), there
was substantial focus on environmental
governance. The Future We Want, the outcome
document from Rio+20, emphasized the
importance of strong institutions, access to
justice and information, and the political will
to implement and enforce environmental
law.® It also expanded and refined a number
of the public-private partnerships and other
initiatives initiated at the World Summit on

87 Bruch and Pendergrass 2003. Following 2002,
governments, businesses, and civil society actors
increased efforts to implement public-private
partnerships that fostered improved environmental
governance, to give greater attention to social
license, and to track actions and results.

88 See, e.g., UNEP 2002; UNEP 2006.

89 UN2012.
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Sustainable Development.®® Moreover, the
World Congress on Justice, Governance and
Law for Environmental Sustainability, held

in tandem with Rio+20, emphasized the
environmental rule of law,*" and helped shape
the outcome of Rio+20.

Since Rio+20, there has been growing interest
in and attention to the environmental

rule of law. United Nations Environment
Programme’s Governing Council Decision
27/9, adopted February 2013 —the first
international instrument to use the phrase
“environmental rule of law"—calls upon

the Executive Director to assist with the
“development and implementation of
environmental rule of law with attention at

all levels to mutually supporting governance
features, including information disclosure,
public participation, implementable and
enforceable laws, and implementation

and accountability mechanisms including
coordination of roles as well as environmental
auditing and criminal, civil and administrative
enforcement with timely, impartial and
independent dispute resolution.”?

The first United Nations Environment
Assembly in 2014 adopted resolution

1/13, which calls upon countries “to work
for the strengthening of environmental

rule of law at the international, regional

and national levels.”? And in 2016, the

First World Environmental Law Congress,
cosponsored by the International Union for
Conservation of Nature and UN Environment,
adopted the “IUCN World Declaration on the
Environmental Rule of Law,” which outlines
13 principles to serve as the foundation for
developing and implementing solutions for
ecologically sustainable development.* It
declares that “environmental rule of law

90 Yang 2012.

91 The declaration from the World Congress on
Justice, Governance and Law for Environmental
Sustainability attention to the environmental rule of
law was informed by Fulton and Benjamin (2011).

92 UNEP 2013, para. 5(a).

93 UNEP 2014b, para. 4.

94 |UCN World Commission on Environmental Law
2016.
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should thus serve as the legal foundation
for promoting environmental ethics and
achieving environmental justice, global
ecological integrity, and a sustainable future
for all, including for future generations, at
local, national, sub-national, regional, and
international levels.”

In 2015, the global community of nations
recognized the importance of environmental
rule of law to sustainable development.
Sustainable Development Goal 16 emphasizes
that environmental rule of law creates peaceful
and inclusive societies premised upon access
to justice and accountable and inclusive
institutions. As such, Goal 16 cuts across all the
other Sustainable Development Goals.*

Although explicit reference to environmental
rule of law may be a relatively recent
phenomenon, the elements of environmental
rule of law have been gaining momentum
ever since modern environmental laws
started to be adopted in the early 1970s.
These include specific approaches for
structuring environmental institutions,
engaging the public, ensuring access to
justice (in part to complement what was
often viewed as irregular enforcement),

and development of rights and rights-based
approaches in statutes, constitutions, and
treaties. The framing of environmental rule
of law as a formal concept has drawn upon
many of these tried and true tools, integrating
them into a holistic framework designed to
more fully give force to the environmental
laws adopted over the last few decades.

Environmental rule of law is incremental and
progresses nonlinearly. There have been
numerous victories, as countries across the
globe have reduced pollution significantly
and returned species from the brink of
extinction based upon well-constructed
environmental statutes that are implemented
by competent, adequately funded agencies.
But even countries with highly developed

|

95 Ibid., 2.

96 For further discussion of the Sustainable
Development Goals and the environmental rule of
law, see Chapter 6 (Future Directions).

28

Environmental Rule of Law

governance systems often struggle, taking
some steps forward and some backward as
circumstances change.

In fact, environmental rule of law requires
constant monitoring, evaluation, and
continued shaping as lessons are learned,
new environmental challenges arise, and
social and political priorities shift. Over
time, some environmental governance
functions may be more meaningfully
assumed by companies with strong
compliance cultures, for example through
adoption and effectuation of standards of
conduct and supply chain expectations,
while technological advances now allow
citizens to increasingly act as environmental
monitors and compliance assessors. Neither
of these innovations displaces traditional
government functions, but they do create
new opportunities and require environmental
rule of law to adapt to new methods and
mores to most effectively and efficiently
ensure environmental outcomes.

Implementation and enforcement

depend upon robust laws. Indeed, “some
environmental laws are thin in ways that
impede effective environmental protection.
For example, some laws lack procedures

for transparent and science-based
standard-setting, concrete implementation
mechanisms, provisions for coordination
among different parts of government,
provisions for judicial review or provisions for
monitoring, inspection, civil enforcement, or
adequate penalties.”” For example, analysis
of environmental legislation suggests that
implementation of even widely accepted
principles like access to environmental
information is constrained by gaps in
legislation.?® And a key reason for limited
traction of environmental law in India is that
the laws generally do not give the government
civil enforcement authority or a range of
enforcement sanctions short of shutting-down
pollution sources, which is often politically
untenable. This gap in the law inhibits
effective enforcement.?®

97 Fulton and Wolfson 2014.
98 Excell and Moses 2017
99 Pande, Rosenbaum, and Rowe 2015.
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It is important to reiterate the importance
of ongoing development and improvement
to ensure environmental laws are robust,
implementable, and enforceable.'® China’s
response over the past decade to its
environmental crisis provides a concrete
example. Significant legal reforms enacted
between 2008 and 2018 have been a

key component of reform efforts that go
hand-in-hand with efforts to strengthen
enforcement. Prior to this wave of reform,
many Chinese environmental laws lacked
developed procedural and implementation
mechanisms'" and the high-level China State
Council noted that “Chinese environmental
protection laws and regulations are not

up to the task.”' The Organization for
Economic Cooperation and Development
(OECD) identified several legal reforms as
critical steps for improving environmental
governance in China, including making
local leaders more accountable to higher-
level government officials, strengthening
China’s pollutant permitting system, and
enhancing legal authorities for market-based

100 UNEP 2014a.

101 Wang 2007, 170-171.

102 Decision on Implementation of Scientific
Development and Strengthening on Environmental
Protection, http://english.mep.gov.cn/Policies
Regulations/policies/Frameworkp1/200712/
£20071227_115531.htm.
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instruments like pollutant trading.’® China
subsequently enacted legislation and issued
regulations addressing each of those issues,
and has undertaken other legal reforms
including expanding standing for public
interest environmental litigation and revising
penalty provisions to enhance deterrence
of violations.’ At least in part due to these
reforms, China is starting to turn the corner
on pollution control, and recent statistics
show significant pollution reductions.

Countries that are refining their
environmental law frameworks have reason
for optimism: they have an enhanced
opportunity to learn from the experience

of those who went before, as legal systems
borrow and learn from one another, while
also bringing their own perspectives to bear
to make improvements. To be successful,
efforts to draft effective environmental

laws should consider the need for setting
realistic environmental goals and taking
implementation in manageable stages

in order to build confidence in law as an
institution, and the importance of adapting
legal drafting to the national contexts.'®

Environmental rule of law is particularly
challenging in countries affected by armed
conflict. Since the end of the Cold War,
more than 60 countries have experienced
major armed conflict with more than 1,000
battle deaths. Consider, for example,
Cambodia, which emerged from decades
of war in the early 1990s. It adopted a
constitutional mandate that the state protect
the environment and natural resources,
enacted environmental statutes, including
environmental impact assessment
requirements,’”” and even created an
environmental tribunal.'® But Cambodia’s
judicial and administrative systems had

103 OECD 2007, 3-4.

104 Shenkman and Wolfson 2015.

105 Bell 1992.

106 Cambodia Constitution, art. 59.

107 1996 Law on Environmental Protection and Natural
Resource Management; 1999 Sub-Decree on
Environmental Impact Assessment Process.

108 Baird 2016.
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been decimated by war, and the country had
very little capacity to translate these legal
requirements into environmental actions
and protections. As a result, from 1999 to
2003, no environmental impact assessments
were conducted despite legal requirements
to do so; and from 2004 to 2011, only 110
out of nearly 2,000 projects resulted in an
assessment.’® In 2017, Cambodia ranked
“poor” on the Resource Governance Index,
placing 79 out of 89 countries and 14"

out of 15 Asian countries.”® Facing the
consequences of unrestrained development
and protests from communities negatively
impacted by resource extraction, Cambodian
authorities started to reassess both their
environmental law and its implementation.
They are now focused on building the capacity
of the country's officials and institutions to
realize environmental rule of law in order to
make the country’s development of its vast
natural resources sustainable.'

Countries that have experienced difficulties
historically in achieving environmental
progress are increasingly trying to make
progress by enhancing environmental rule
of law. China experienced significant public
tensions arising from repeated instances of

109 Schulte and Stetser 2014.
110 NRGI 2017.
111 See generally Schulte and Stetser 2014.
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development and pollution that reflected
an uneven commitment at the local level to
protecting public health, the environment,
and property rights, resulting in the
significant overhaul of its environmental
law framework and renewed efforts to build
the institutional capacity and create the
right incentives to achieve environmental
progress.'? And developed countries with
well-established programs are also taking
steps to strengthen environmental rule

of law. Upon reviewing its environmental
enforcement scheme, the United Kingdom
recognized that it was overly reliant on
criminal sanctions and implemented
administrative measures for the first time,
significantly changing how it implements
environmental law and influences
compliance behaviors."?

1.5 Understanding and
Addressing the Drivers of
Environmental Compliance
and Non-Compliance

Since creating a culture of compliance is at
the heart of the environmental rule of law,

a growing number of countries have been
seeking to act on the evolving understanding
of why people and institutions comply with
environmental laws, and why they do not.
There are often economic, institutional,
social, and psychological reasons that
people choose to comply or not comply with
environmental law.

There are many reasons cited for
noncompliance.” The regulated community
may not know or understand what is
required for compliance. Compliance with
environmental laws can be costly. Depending
on the context, it may be unlikely that
violations would be detected or prosecuted.
Even when environmental violations are
prosecuted, the penalty may be internalized

112 Wibbeke, 2014.
113 UCL 2018.
114 See, e.g., INECE 2009.
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as a cost of doing business, and thus prove
insufficient to deter violations. When viewing
the benefits of noncompliance in relation to
the costs of compliance, self-interest can drive
noncompliance. From the governmental side,
those responsible for environmental issues
are often reluctant to include other institutions
in implementation and enforcement for fear
of giving up power or control. For example, a
study in China found that “local government
officials are often extremely sensitive to
potential intervention by national government
authorities,” who are seen only to intervene
when there has been a “failure.””>

Polluters can exploit this fear. A study across
Europe found that countries with weak
regulatory and auditing frameworks—a
symptom and cause of weak rule of law—
underreported pollution.'® While some
countries with strong legal frameworks and
a robust rule of law tradition report higher
pollution, these are honest reflections that,
in real terms, may relate to less than their
counterparts’ actual pollution.'"”

Weak environmental institutions foster
noncompliance. If institutions are unable
to effectively inspect, prosecute, and
adjudicate environmental violations, the
regulated community may reasonably
believe that violations will not be punished.
Weak environmental institutions can have
more pernicious effects. A failure to have
robust environmental institutions can
create “a system of broader institutional
weakness which can result in corruption”8
that not just threatens the institutions
implicated but undermines confidence in
the state generally. Corruption and weak
environmental institutions create an uncertain
investment climate.” They frequently lead
to the decline of a wide range of natural
resources and growth of organized crime.
For example, illegal wildlife trafficking is a
significant source of revenue for organized

115 Ferris and Zhang 2003, 570-571.
116 Ivanova 2011.

117 Ibid., 49-70, 65-66.

118 Kaufmann 2015, 29.

119 Friedberg and Zaimov 1994.
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crime, with about 350 million plants and
animals worth US$7 to 23 billion sold on the
black market every year.’ lllegal trade in
environmental contraband—including ozone
depleting substances, illegal timber and
minerals, wildlife, and fisheries—is estimated
to be the fourth most lucrative international
criminal enterprise, after drug trafficking,
counterfeiting, and human trafficking.’' This
would not be possible without widespread
corruption, and indeed the United Nations
has shown that illegal wildlife trafficking is
heavily correlated with corruption.'?

Even when environmental law does not
affect financial interests, it can nonetheless
be difficult to achieve. Rule of law, and so
environmental rule of law, is predicated on
cooperation between state and citizen. Citizen
engagement in monitoring and enforcement
“disciplines public agencies” into fulfilling
their legal duties, advocates for correction of
failures in the law, and generally represents
the interest of the people.'” However, many
nations do not have a culture or political
tradition of such citizen engagement. In
those States, engagement with and advocacy
against the government remain difficult, even
in places with a constitutional commitment to
environmental protection and laws favorable
to citizen engagement.'*

Socially and psychologically, it is important
to understand that the regulated community
is diverse. As illustrated by Figure 1.9, most
populations follow a bell curve. Within a
particular population, then, some will always
comply because that is the “right thing to do”;
others will always try to cheat the system;
and most will make a calculated decision
whether to comply based on whether

they believe most people comply with law
and that noncompliers will be caught and

120 Goyenechea and Indenbaum 2015.

121 UNEP and Interpol 2016.

122 London Conference on the lllegal Wildlife Trade
2014,

123 Tarlock 2001, 579-80.

124 Friedberg and Zaimov 1994, 227.
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punished.'? Recognizing this, governments
increasingly utilize different strategies to
target the various groups. There may be
awards, priority in bidding on procurement,
and tax benefits to those who always comply
or go beyond compliance.'? Environmental
ministries may target persistent violators

for more frequent inspection and higher
penalties.’”? Ministries may also publicize the
various incentives, awards, prosecutions, and
penalties broadly to inform those who are
deciding how much effort they want to invest
in environmental compliance.’®

In 2010, the United Kingdom created the Behavioural Insights Team, known as the

Nudge Unit, within the Cabinet Office. Its purpose was to improve government policy and
services in a cost-efficient manner by experimenting with behavioral economic techniques
so that, according to the Team, people could “make better choices for themselves.”

The Team experiments with psychological insights to try to change people’s and
institutions’ behavior. For example, the Team increased payment rates of the vehicle
excise duty from 40 to 49 percent by adding a picture of the vehicle for which the tax was
still owed to letters sent to non-payers. They also found significant increases in on-time
tax payments when notices sent to payers mentioned that most people pay their taxes
on time.? This confirms insights drawn from behavioral economics and psychology, and
seen in the literature on compliance and enforcement, that people are more likely to
comply if they believe their peers are complying and will be detected and punished if they
do not comply. Despite the success, however, it is also clear that such “nudges” alone are
an insufficient motivator, and that traditional compliance and enforcement techniques

remain necessary.-

In 2014, the Team was privatized as a company with ownership split equally between the
government, the charity Nesta, and the Team’s employees.

a. http://www.behaviouralinsights.co.uk/about-us/.

b. Service et al. 2014.
c. Rutter 2015.
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Different approaches can capitalize on

social and psychological factors influencing
compliance. For example, market-based
approaches can reduce resistance to
traditional regulatory tools, as in the case of
States operating emissions trading systems.'®
And, when environmental rule of law begins to
take hold, a positive feedback loop can drive

it forward. Investment frequently follows the
flourishing of environmental rule of law and
its leveling effect in the marketplace, with
economic and social benefits that benefit

the whole country.'® Studies of businesses’
behavior demonstrate that if businesses
perceive regulations as fair and see that they
are enforced, they are more likely to comply.™"

Behavioral psychology and behavioral
economics offer innovative approaches to
enhancing compliance.'® In many instances,
noncompliance is influenced by the approach
that is adopted; changing that approach can
change behavior, improving compliance.

As discussed in Case Study 1.3, the United
Kingdom created a program to explore
whether legal compliance would increase with
social cues and encouragements. Scholars
have investigated the ability of using social
norms to encourage people and companies

to engage in desired behavior, such as being
more energy-efficient.”® Informing utility
users of their energy use relative to their
neighbors can modestly reduce energy use for
example.”™* A growing number of institutions
are starting to examine how to use these
insights into changing environmental behavior
in voluntary realms (such as whether to

install energy-efficient or water-efficient
technologies) may be applied in the context of
compliance and enforcement.'®

129 Bell 2003.

130 IDLO2014, 23-25.

131 Thornton, Gunningham, and Kagan 2005.
132 OECD 2017.

133 Vandenbergh 2005.

134 Rasul and Hollywood 2012.

135 See, e.g., OECD 2017.
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1.6 Conclusion

Environmental law and institutions have
grown dramatically in the last few decades,
but they are still maturing. Environmental
laws have taken root around the globe as
countries increasingly understand the vital
linkages between environment, economic
growth, public health, social cohesion, and
security. Countries have adopted many
implementing regulations and have started
to enforce the laws. Too often, though, there
remains an implementation gap.

Environmental rule of law seeks to address
this gap and align actual practice with the
environmental goals and laws on the books.
To ensure that environmental law is effective
in providing an enabling environment for
sustainable development, environmental
rule of law needs to be nurtured in a manner
that builds strong institutions that engage
the public, ensures access to information and
justice, protects human rights, and advances
true accountability for all environmental
actors and decision makers. This Report
reviews the key elements of environmental
rule of law and highlights the innovative
approaches being taken by many States to
help it grow on their soil.

There are many important constituent
elements to environmental rule of law, and
these elements interact in often complex
ways. As a result, environmental rule of law is
the result of a dynamic and iterative process
that relies on monitoring and evaluation,
revision, and indicators to track progress.

While there are technical and administrative
aspects, the human element is essential to
environmental rule of law. It is critical to
understand how the regulated community,
the regulators, and the public understand
and approach these issues. Enforcement
of law is perhaps the ultimate expression
of state political will and seriousness of
purpose, and compliance is the strongest
indicator of environmental rule of law.
Even where compliance is pursued and
achieved, it can be difficult to sustain over
time without government commitment
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of resources and capacity, private sector
conformance, and near-constant civil society
oversight. “Regulatory slippage,” which

can result from a widespread failure in
vigilance or the weakening of the compliance
obligation, signals a decay of the notion

that “good citizens—and even more so,
government officials—obey the law.”'%¢ In
contrast, when the regulated community
sees compliance with environmental law as
part of the normal course of business, they
adopt a culture of compliance that becomes
intolerant of noncompliance and poor
environmental performance.™” Examples
include corporations that choose to meet the
most protective mandatory state obligation
to which they are subject in all countries or
that voluntarily raise their performance bar
by meeting more restrictive international
standards and voluntary codes of conduct.'#

Thus, there are competing dynamics as
countries pursue environmental rule of
law. On the one hand, governments need
to continue working with the private sector
and civil society to foster an enduring
culture of compliance. At the same time,
the political, economic, and social context
is continually evolving, and it is necessary
to adjust strategies and tools to ensure that
environmental rule of law is optimized and
remains at steady state.

136 Farber 1999, 325.
137 Christmann and Taylor 2001, 443.
138 Ibid.
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Framework environmental laws exist in over
180 countries and are being implemented
by hundreds of agencies and ministries
worldwide.! Institutions translate these

laws, directives, and decisions from the
legislature, executive branch, and judiciary
into action in many ways, such as permits,
enforcement, and compliance assistance.
Together, laws and institutions are the heart
of environmental rule of law.

Ministries and agencies in many countries
now have decades of experience with the
challenges and opportunities in implementing
environmental law. However, while
environmental legislation has proliferated

at the national level, institutions in many
instances are still struggling to implement
environmental law effectively, efficiently, and
uniformly. These institutions are finding an
implementation gap between the laws’ goals
and actual environmental outcomes.

1 For more details on framework environmental laws,
see discussion in Chapter 1.
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2.1 Introduction

This chapter reviews the critical role that
institutions play in environmental rule of

law and the key opportunities for building
more effective environmental institutions. In
particular, the chapter highlights the need for
clear and appropriate mandates; coordinating
across sectors and levels of government;
developing the capacity of institutions and
personnel; collecting, using, and disseminating
reliable data; employing independent audit
and review mechanisms; ensuring the fair
and consistent enforcement of law; and
deploying leadership and management

skills to empower staff and model behavior.
This chapter concludes that with the proper
mix of capacity, accountability, resources,
integrity, and leadership, environmental
institutions are poised to greatly narrow the
implementation gap in the environmental
rule of law.
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2.1.1 Identifying Institutions
Involved in Environmental
Rule of Law

The overwhelming majority of countries

in the world have laws that direct the
national environment ministry, agency, or
both to implement the core environmental
laws. Many other institutions—including
multilateral, regional, and national
organizations, as well as traditional,
indigenous, and local organizations—typically
also have jurisdiction over environmental laws
or specific natural resource sectors. Many
organizations have considerable influence
on the implementation of environmental
law. For example, a robust response to

illegal wildlife trafficking may depend not
only on a strong national conservation
ministry, but also on strong customs agencies,
prosecutors, domestic law enforcement, and
courts, supplemented by the cooperation

of foreign, regional, and international law
enforcement organizations. Provinces and
states are often integral partners in enforcing
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national environmental laws as well as their
own environmental laws. In some cases,
active involvement of regional bodies (such
as river and lake basin organizations) and
local institutions (such as village councils)
are also key features of environmental law
implementation and enforcement.?

Even institutions not explicitly associated
with environmental rule of law—such as
finance® and education ministries—can be
crucial to effective environmental rule of
law. For example, Samoa'’s 2016 Strategy for
Development from the Ministry of Finance
includes environment as one of four priority
areas for development,* and New Zealand's
Ministry of Education includes “ecological
sustainability” as a curricular goal.> Ministries
overseeing natural resources, such as
fisheries and agriculture, are also critical

in implementing environmental rule of law
because the activities they oversee implicate
many environmental issues, such as water
pollution, resource extraction, and land use.

While this chapter’s focus is on the national
institutions directly responsible for
implementing and enforcing environmental
laws and policies, multilateral institutions,
such as development banks and
intergovernmental organizations, also have
an important role in supporting and linking
national efforts. Many international treaties
and regional agreements also contribute to
national efforts, and they are discussed in
Annex Il.

Singh 2017.

See UNEP 2015.

Independent State of Samoa 2016.

New Zealand Ministry of Education 2007.
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2. Institutions

2.1.2 Benefits of Environmental
Institutions

Environmental institutions promote
environmental progress, sound governance,
and social inclusion. Strong and effective
institutions are especially important because
the benefits of environmental rule of law
are diffuse across society, while the costs of
weak or ineffective environmental rule of
law are often concentrated on vulnerable
populations. Environmental rule of law
provides benefits such as cleaner air and
more sustainable use of natural resources
that accrue to all citizens, but that may not
be widely recognized or appreciated. Citizens
tend to notice environmental problems,
such as contaminated water, far more
frequently than they notice improvements

in environmental conditions, such as fewer
days of air pollution. Strong institutions can
quantify and communicate these gains by
issuing periodic reports on environmental
quality and publicizing improvements in
environmental metrics, such as the number
of days that air meets health standards, to

identify areas that may warrant further action
and ensure citizens appreciate the changes
delivered by environmental rule of law. It
also improves accountability. In contrast,
when environmental rule of law is weak and
pollution and unsustainable resource use
go unchecked, vulnerable populations tend
to bear more of the burden. As discussed

in the Justice and Human Rights chapters,
disadvantaged populations often live with
higher levels of pollution and are more
frequently displaced by natural resource
extraction. Environmental rule of law gives
these populations mechanisms by which
they can be heard and protect their health,
communities, and rights.

As discussed below, effective environmental
institutions have three core benefits for

the environmental rule of law, which

are mutually supporting: they (1) drive
sustainable development; (2) provide order
and predictability in government decision
making; and (3) promote inclusivity and
social cohesion.
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Figure 2.1: Simultaneous Improvement of Environmental Conditions
and Economic Growth
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2.1.2.1 Advancing Sustainable

Development

Institutions are key drivers of sustainable
development. An extensive body of empirical
studies and literature documents the critical
importance of strong institutions to growth;
in fact, institutions are the key determinant
of economic growth, more important than
trade integration or geographical variables.®
Studies estimate that a one-standard-
deviation jump in the quality of institutions in
a country results in a four- to six-fold increase
in per-capita income.” Other research
similarly links strong institutions to better

6  See e.g., North 1990; North et al. 2008; Acemoglu
and Robinson 2012.
7  Rodrik, Subramanian, and Trebbi 2002.
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development outcomes, including higher per
capita incomes (see Figure 2.2).2

One indicator of the strong ties among
environmental rule of law, the strength of
institutions, and economic growth is the
repeated finding that as economies develop
and rule of law strengthens, pollution often
decreases. This is counterintuitive because
increased economic output would normally
be thought to result in increased pollution.
Figure 2.1 demonstrates the simultaneous
reduction in nitrogen oxide pollution and
increase in per capita gross domestic product
in several developed economies.

Just as strong institutions can support
sustained economic development, weak

8 Kaufmann, Kraay, and Zoido-Lobaton 1999.
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Figure 2.2: Better Governance Results in Higher Per Capita Incomes
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institutions coupled with abundant natural
resources can result in the so-called “resource
curse.” Numerous studies document that in
the last half of the 20t century, economies
based predominantly on natural resources
tended to develop more slowly than resource-
poor economies. This “curse” cannot be
explained by the fluctuation of commodity
prices, climate, or other readily-apparent
factors. Economists posit that, among other
potential causes, weak institutions that

allow capture by elites of resources and

the proceeds gained from their extraction
contribute significantly to this situation.®

9 Tietenberg and Lewis 2016. For further discussion
on the resource curse, see chapter 1.

While poverty has declined sharply in non-
resource rich countries and is projected to
continue to do so, the number of people living
below the poverty line in resource-rich nations
remains disproportionately high—around 1
billion people. Without improved institutions,
by 2030 the proportion of the world’s poor
living in resource-rich nations is expected

to rise from 20 percent to 50 percent.*’
Fortunately, as Figure 2.3 illustrates, there is

a correlation between improved governance
and enhanced environmental outcomes (in
this case, for (a) elephants and (b) rhinoceros).

A broad consensus has emerged that
institutions are also key to addressing

10 Kaufmann 2015.
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collective action problems and avoiding the
tragedy of the commons, where exploitation
of shared resources results in their ruin.* For
example, Case Study 2.1 details the critical
role of institutions in addressing overfishing in
Namibia and South Africa. The two countries
both pursued legal reform; however, the
study found that only one country emerged as
a “regional success case” due to its emphasis
on comprehensively strengthening relevant
institutions.?? Other studies show linkages
between institutional failures and higher

air and water pollution levels,** decreased
population of protected species such as
elephants and black rhinos,** and lower levels
of environmental quality in general.*®

2.1.2.2 Building Legitimacy

Institutions provide form and process in
government decision making that enable the
efficient delivery of public services. Provision
of basic services, including delivery of water
and management of wastewater and solid
waste, is a core expectation of any state.** A
study of 13 countries that managed to achieve
significant, sustained growth in per-capita
income found that one of the most important
factors was a “committed, capable, and
credible government.”” The study noted that
all of these governments earned and retained
the populace’s trust by delivering services and
economic results as promised.

Governments best deliver services through
strong institutions to build legitimacy in
both the institutions and in rule of law.
Public services cost more when delivered by

11 See, e.g., Ostrom 1990; Agrawal 2001; Sjostedt and
Sundstrém 2015.

12 Sjostedt and Sundstrom 2015.

13 Lambsdorff 2005.

14 Smith et al. 2003.

15 Esty 2002.

16 OECD 2010b.

17 World Bank 2008.
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institutions that are ineffective or corrupt.
According to a recent survey from the Anti-
Corruption Resource Center, 77 percent

of Liberian respondents reported paying
bribes for basic public services such as health
care, education, and access to government
documents. In countries with low corruption

Figure 2.3: Mean Modelled
Governance Scores and Changes
in National Populations of Two
Species, 1987-94
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Case Study 2.1: Role of Institutions in Namibia and South Africa
in Ending Overfishing

Namibia and South Africa share many ecological, geographical, and historical
characteristics, including the challenge of overfishing. While both countries embarked
upon legal reform to address the problem, the authors of one study found that
Namibia emerged as a “success case.”

Namibia quickly established a post-independence administrative body for managing
fisheries and policies for long-term management. The study authors point to a number
of indications of strong policy enforcement: Namibia has the highest penalties in

the world for illegal vessels caught in the country’s jurisdiction; a monitoring system
described as “effective in preventing illegal fishing to a large extent”; low violation rates;
and onboard inspectors who cover 91.5 percent of all seagoing vessels in the country’s
waters.® Namibia experienced a 15 percent decline in “overexploited and collapsed”
fish stocks over six years.c

South Africa also put into place administrative and judicial controls on fisheries after
the fall of apartheid and initially experienced a decrease in illegal fishing. But within
two years, support and funding for these institutions largely ended, and South Africa
experienced an 11 percent rise in “overexploited and collapsed” fish stocks over the
same six-year period.? The authors conclude that South Africa faced challenges to
putting in place more robust enforcement mechanisms for a number of reasons,
including that South Africa had existing institutions in place and interests vested in
maintaining those arrangements.c Additionally, South Africa’s abundance of small,
geographically-dispersed, artisanal fisheries made monitoring costlier and may have
required unique institutional adaptations.f

The contrast between the two countries’ experiences reinforces the finding that
strong institutions bolster environmental rule of law and produce real and meaningful
environmental benefits.

Sjostedt and Sundstréom 2015, 78.
Ibid., 82.

Ibid.

Ibid., 81.

Ibid.

Ibid.
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41



2. Institutions

indexes such as Japan, bribery incidence
drops to as low as 1 percent.’® In addition

to making services more costly and less
available, weak institutions can result in low
quality provision of services, imposing larger
barriers to access for the poor and other
vulnerable groups. As discussed in Section
2.8 below, weak institutions that are beset by
corruption are associated with higher levels
of pollution and increased public service
costs that fall disproportionately on the most
vulnerable social groups.

2.1.2.3  Creating Inclusivity
and Cohesion

Institutions can foster social inclusion and
cohesion through public participation in
government processes. Many diverse social
and economic interests are at stake when a
government body acts on an environmental
issue. When a mining permit or forest
concession is under review, for example,
many different communities, businesses, and
government agencies will have an interest,
and the reviewing institution often provides

an opportunity for public discussion regarding

the permit or concession through public
comment and review.

Although resolution of environmental
issues is often viewed through the lens of
conflict, institutional processes that facilitate
interactions between interested parties
with diverse interests can allow these
groups to share their needs, interests, and
ideas. For example, environmental impact
assessment processes usually require
agencies to solicit public input and convene
public hearings on proposed projects, which
provides an opportunity for parties with
different perspectives and interests in the
matter under review to listen and be heard.
When a decision is made and adhered to

18 Rose 2015.
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by the institution and interested groups, it
strengthens social and political inclusion,
cohesion, and resilience. Studies suggest
that institutions that successfully promote
the common good in an inclusive manner
create security, stability, and a willingness to
accept law, all of which are fundamental to
establishing and maintaining rule of law.*

Some scholars, including Nobel Laureate
Amartya Sen, argue that social and political
inclusion is itself an end. Sen contends,
pointing to historical evidence, that giving
voice to members of the public within
political institutions is an effective means
to prevent epic failures of the state, such as
famine.?® He also argues that having a voice
within the institutions that wield power is

a fundamental human need and one that
should be pursued alongside the economic
goals of development.?

2.1.3 Foundations of Effective
Institutions: Capacity,
Accountability, Integrity,
and Leadership

Effective institutions are characterized by
their capacity, accountability, integrity, and
leadership.

People are the heart of any institution, and
institutions are only as capable as their staff.
Studies have shown that building institutional
capacity entails recruiting talented people
and giving them the incentives and tools

to perform well.2 Additionally, providing

both the staff and the institution with clear
mandates helps direct the deployment of

19 OECD 2010a, 2010b; Roos and Lidstrom 2014; Ma
and Wang 2014; Mallett et al. 2015; Mazurana et al.
2014.

20 Dréze and Sen 1989; Sen 1999a.

21 Sen 1992; Sen 1999b.

22 World Bank 2008.
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institutional resources and staff attention.
Capacity requires not just an initial investment
in critical personnel, but an ongoing
commitment to the training and development
of agency staff as well as provision of
sufficient resources and sufficient numbers

of staff. Without sufficient human capacity, it
is not possible for institutions to deliver the
environmental results expected of them.

Institutions instilled with integrity and
accountability are more effective at delivering
enduring sustainable development. Capable
institutions can fail and undermine the
environmental rule of law if they lack integrity
and accountability. Corruption, undue
influence from political or economic powers,
and failure to account for the interests of
under-represented groups (such as youth,
women, and indigenous communities) render
institutions ineffective. Even well-executed
and fair decisions can be undermined or

sow distrust if they are not transparently
documented and do not include an adequate
opportunity for stakeholder input and

review. Institutions at all levels of governance
are strengthened when they are open,
well-integrated, and accountable to their
constituencies.” In order to mitigate these
potential problems, Germany has instituted

a single government service telephone
number to improve access to government
services and increase accountability. The
German federal government is also working
to create transparency at all levels of
government through its promotion of open
data and enhanced e-government as part

of its participation in the Open Government
Partnership, an initiative launched in 2011
with 75 participating nations.?

23 Ibid.

24  Welsch 2003.

25 UN General Assembly 2014, para. 82.

26 See https://www.opengovpartnership.org/about/

about-ogp.
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While they vary greatly in form, mechanisms to
ensure institutional integrity and accountability
share common roots of transparency,
inclusiveness, and checks and balances to
power. Recognizing that each country reflects
the uniqueness of its culture and institutions,
such mechanisms can include:

e stand-alone bodies, such as anti-
corruption commissions, courts,
legislative oversight committees,
ombudsmen, inspectors general, and
supreme auditing institutions;

e transparency mechanisms, such
as detailed, publicly-available
documentation of decisions, public
access to the information upon which
decisions are based, and whistle-
blower protection laws; and

e public participation processes, such as
widely publicizing proposed decisions
and encouragement of stakeholder
consultation at many phases of
decision making.

These mechanisms are discussed further in
the chapters on Civic Engagement and Justice.

Institutions require visionary leaders with
integrity to motivate staff to achieve results.
Able leaders show political will to effectively
address difficulties, use sound management
techniques, and model behavior expected
from employees.” If ministers and agency
leaders act in these ways, then the institution
is much more likely to reflect these traits, to
be effective, and to build environmental rule
of law with confidence from the public.

27 Spears 2010.
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2.1.4 Challenges to Building
Effective Institutions

While the benefits of effective environmental
institutions are many, all countries across
the spectrum of geography, politics, and
development face challenges in building
institutions. An institution that is performing
well within one context may be ill-equipped
to address other contexts: the same
conservation ministry that has managed

its parks well for years may need to be
strengthened to address a surge in illegal
wildlife trafficking driven by civil war in a
neighboring country, for example. Institution
building is a dynamic and ongoing process
that must be revisited over time to account
for changing contexts.

Compounding this challenge is the reality
that institutions are path-dependent,
meaning they are constrained by how they
were formed and how they developed over
time. If a new ministry of the environment
is created by combining a pollution control
agency with the agency that manages
resources, each of the previous agencies is
likely to have a discrete set of skills and an
organizational culture gained over time. As
a result, institutional reform may need to
come incrementally and should be tailored to
the circumstances and context in which the
institution operates.

In developing and emerging market
economies, there are additional difficulties
to surmount. Too often, institutional reform
focuses on making institutions look “modern”
by modeling what has worked elsewhere
instead of creating institutions that work in
that particular context. Scholars have argued
that such “isomorphic mimicry” may fail to
deliver better institutional performance,

and indeed “reform via cut-and-paste from

a foreign setting is a capability trap that
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inhibits real improvements.”? Increasingly,
best practices emphasize the importance of
locally grown institutional reforms that are
adapted to the local context.

For example, in the wake of the 1997

Asian financial crisis, the World Bank and
other donor agencies helped establish the
Kecamatan Development Project as a means
of laying the institutional groundwork to
facilitate the growth of a democratic society in
Indonesia. Rather than attempting to impose
a system borrowed from a foreign context,
the project revolved around the use of
kecamatan councils—local community forums
that held historical relevance in Indonesian
culture—to promote broader political
engagement by empowering villagers to
propose and select small-scale development
projects through a competitive process.”

And as discussed in Case Study 2.5, beach
management units that relied on local citizens
for added surveillance augmented fishery
enforcement in Tanzania.

Creating institutions that reflect local culture
and circumstances presents a challenge as it
requires countries to find individual solutions
to their particular challenges that work in
their unique context while facing real, and
often acute, resource constraints. Moreover,
where there is a culture of patronage, elite
impunity, or exclusion, environmental rule
of law requires adopting new approaches—
often in response to the existing context and
history. This chapter explores some of those
alternative approaches.

2.1.5 Chapter Roadmap

This chapter reviews the seven key elements
in building more effective environmental
institutions identified in Figure 2.4.

28 Andrews, Pritchett, and Woolcock 2010, 6.
29 Adler et al. 2009.
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2.2 Clear and Appropriate
Mandates

Clear and appropriate mandates enable
institutions to act while ensuring clarity

of purpose and accountability. Mandates

for environmental institutions are usually
provided through laws or executive orders.

In ideal situations, the statute or order

that creates an institution sets forth clear
boundaries for the organization’s jurisdiction,
details achievable goals in order to focus

the organization’s efforts, and provides the
needed authorities and tools to meet these
goals. However, institutions sometimes find
themselves without one or more of these
elements in their mandates. In addition, often
they have to adapt to changing circumstances

2. Institutions

that their activities and their mandates no
longer closely match.

2.2.1 Key Elements of Jurisdiction,
Goals, and Authority

Institutional mandates that are
straightforward and transparent and that
detail an institution’s jurisdiction, goals,
and authority allow leaders to focus the
institution’s efforts and allow the public
to ensure accountability. Mandates need
to be appropriate to the jurisdiction and
capacity of the institution, and vice versa,
in order to achieve results. For example,
many governments are searching for
ways to reduce greenhouse gas emissions
using existing institutions’ legal authorities

Strong
leadership and
management

SIS

Fair and
consistent
enforcement
of law

Independent
audit and
review
mechanisms

Figure 2.4: Elements of Building Stronger
Environmental Institutions
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and expertise. If the government wants

to mandate reduction of greenhouse gas
emissions from utilities, this could be done
through the energy ministry, the ministry

of industry, the environment ministry, or
some combination. An examination of the
institutions’ legal jurisdiction and existing
skills in these areas can help determine which
institution has the jurisdiction and skills to
best fulfill this mandate. The success of a
strategy will depend in large part on the
ability to align the desired outcome with the
ability and authority of the institution charged
with achieving the outcome.

Scholars argue that organizational boundaries
and specialization are essential to ensure
financial and human resources focus on

the core institutional missions.* In other
words, it is important that organizations have
clearly delineated jurisdictional boundaries
that specify the issues they are to take on,
oversee, or monitor. In Jamaica, for example,
responsibility for implementing multilateral
environmental agreements is apportioned
among several agencies that have expertise

in relevant areas, such as chemicals
management or waste management, while
the National Resources Conservation
Authority has the responsibility for overseeing
multilateral environmental agreements not
assigned to other agencies.®! This ensures
clarity of purpose and responsibility for the
various agencies.

Environmental issues are often technical and
complex, requiring specialized knowledge
and skills. Providing an institution with
specific jurisdiction over an issue allows it
to invest its resources in a focused manner
and to be accountable for results in this
area. For example, many countries rely on
dedicated environmental prosecutors to
enforce environmental laws. Prosecutors

30 Wegrich and Stimac 2014.
31 UNEP 2006.
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who specialize in environmental enforcement
learn the skills necessary to investigate

and pursue investigations that may be

based upon an in-depth understanding of
specialized environmental monitoring and
analytical data. Brazil's constitution tasks

its public prosecutor’s office, or “Ministério
Publico,” with protecting the environment
among other responsibilities. Throughout
the 1990s and early 2000s, state prosecutors
in the Sao Paolo state alone filed over 3,000
environmental lawsuits. While most federal
prosecutors in the country actively work on
environmental law, around 100 prosecutors
across Brazil's 26 states specialize in the
area.® Spain takes a similar approach with
its Environmental Prosecution Network,
which was established in 2002 to enhance
cooperation, efficiency, and expertise in
environmental law among all levels of
government. In its “European Union Action
to Fight Environmental Crime” study, the
European Union found that Spain’s 10
percent increase in specialized environmental
prosecutors since 2011 significantly
contributed to its increased ability to enforce
environmental crime.*

In addition to jurisdictional boundaries,
institutions need clear goals toward which
they may focus their efforts. Goals allow
institutional leaders to benchmark the
institution’s performance more easily and to
focus staff efforts. Bhutan has set a specific
goal of retaining 60 percent of its land under
forest cover,* for example, while China sets
specific energy intensity, carbon intensity,
renewable energy, coal consumption, and
forest cover goals every five years.* The
most effective goals are realistic, achievable,
and responsive to public needs. Without
specific goals, an organization’s focus may

32  McAllister 2008.

33 Fajardo et al. 2015.

34 Constitution of the Kingdom of Bhutan 2008.
35 People's Republic of China 2016.
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shift away from the most pressing needs at
hand, and its efforts may not meet public
and legislative expectations.

It is critical that institutional mandates
include sufficient authority to act. Often
institutions are assigned an area of
responsibility but are not given the necessary
authority to act within this area. For example,
in 2016, the U.S. Toxic Substances Control
Act was reformed in response to broad
recognition that the original 1976 law
provided the U.S Environmental Protection
Agency inadequate regulatory tools for
ensuring the safety of chemicals used in
consumer and industrial products, even
though the agency had responsibility for
regulating toxic substances.*® Similarly, many
environmental enforcement entities lack the
full spectrum of authorities needed to meet
compliance objectives. From 2004 to 2008,
the Asian Environmental Compliance and
Enforcement Network conducted a series

of rapid assessments of Member States'’
environmental compliance and enforcement
programs.®” Many of the reviewed programs
possessed clear authority to develop policies
and guidelines, issue permits, and, to some
extent, conduct inspections, but lacked clear
or sufficiently comprehensive mechanisms
to limit and require monitoring of pollution
discharges, file criminal or civil cases, take
emergency response actions (such as
closing a facility), impose penalties, or order
corrective measures. In the absence of an
appropriate mandate including well-defined
legal tools and implementation mechanisms,
agencies often have been reluctant to act or
ineffective when they have taken action.

Authority provided to agencies also needs

to be clear and unambiguous. Frequently,
environmental actions are sidelined by
questions over the authority of an institution

36 Neland Malloy 2017, 1016.
37 AECEN 2015.
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to act on a specific issue, such as when

a statute may exceed the government’s
authority to act by infringing on property or
civil rights or is not clear about the scope

of an agency'’s jurisdiction. For example,
significant litigation and regulatory delays
have occurred in the United States over the
scope of the federal government’s authority
to regulate greenhouse gases under the Clean
Air Act*® and to regulate intrastate waters
under the Clean Water Act.*®

Often in environmental matters, new threats
or issues arise for which no institution

has clear authority or jurisdiction. This is
especially true for new technologies that are
not specifically addressed in existing laws,
such as nanotechnology.*” Institutions that
try to regulate or otherwise intervene without
an explicit mandate risk being accused of
regulatory overreach while those that do not
respond risk being accused of not protecting
the environment and public health. Public
expectations can be frustrated, as can
agency staff, if the authority and resources
to act are not available in such instances.
For example, as scientists have started to
create new organisms in laboratories using
so-called “synthetic biology,” it is not always
apparent what organizations, if any, have a
mandate to regulate creation, containment,
and disposal of the materials and organisms
being created.*

Drones represent a different challenge:

they can be used to detect illegal logging,
poaching, or dumping of waste, but they also
raise potential questions of personal privacy,
chain of custody, and evidentiary value. In
addressing both the environmental risks and
opportunities presented by new technologies,

38 Utility Air Resources Group v. EPA, 134 S.Ct. 2427
(2014).

39 Kennedy and Phillips 2017.

40 Reynolds 2001.

41 Mandel and Marchant 2014, 155.
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it is important that the law move with the
technologies—and not lag behind.

2.2.2 Identifying Regulatory
Overlap and Underlap

Institutions often suffer from regulatory
overlap (where mandates are duplicated)
and regulatory underlap (where no
institution has a mandate to act). Agencies
responsible for conservation and tourism
may both have overlapping responsibilities
for managing wildlife, while no agency may
be charged with overseeing trafficking in
illegal wildlife products. This often results
when organizations are created in an ad hoc
manner. At times, existing institutions are
given new tasks or responsibilities without
clear direction or boundaries between
institutions. At other times, new issues may
arise for which no institution has specific and
concrete authority to act.

A complicating factor for environmental
rule of law is that environmental harms
cross borders, media, and jurisdictions,
implicating multiple institutions at multiple
scales. As a result, environmental rule of law
may be undermined by regulatory overlap
and underlap when no single government
or institution has a comprehensive
understanding of an issue, much less
authority to act. Each organization involved
in an environmental issue will be more
effective if (1) the issue is well studied to
identify regulatory overlap and underlap,
(2) the mandates of relevant organizations
are coordinated, and (3) accountability for
resolution of the environmental issue is
assigned.

Efforts to prevent mercury poisoning
highlight some of the challenges with
regulatory overlap and underlap. Addressing
mercury pollution from burning coal to
generate electricity involves multiple sectors,
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environmental media, and jurisdictions.
Controlling mercury emissions implicates the
type of coal being burned; air emissions of
mercury from the utility; transport of airborne
mercury for thousands of kilometers; land
and water deposition of mercury, often in
other countries; biomagnification of mercury
in the food chain; and public health threats
from inhalation and ingestion of mercury at
many points along this path.*? Because of
the way mercury travels across media (air,
water, and land) and jurisdictions, control

of mercury emissions is both local in nature
(such as airborne mercury pollutions in the
local environment) and international (such
as impairment of ocean health from mercury
contamination). National and subnational
institutions involved in natural resource
extraction, power generation, air and water
pollution, public health protection, fisheries
management, as well as international
organizations involved in pollution and ocean
management, all have a stake in some part
of controlling mercury pollution. National
agencies must understand the transport

42 Driscoll et al. 2013.
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of mercury across media and jurisdictions
to best calibrate how to reduce exposure
to airborne and waterborne mercury from
domestic sources and how to approach
mercury transported from abroad.

It can be difficult for regulators to be aware
of regulatory overlap and underlap when
issues cross agencies, geographies, and
scales. In-depth analysis of regulatory scope,
jurisdiction, and authorities can help identify
overlap and underlap and inform legislative
reform and capacity building efforts.
Environmental performance audits, discussed
in Section 2.7, offer valuable methods for
conducting such analyses. Regional and
international organizations like the Asian
Environmental Compliance and Enforcement
Network offer significant expertise from

peer countries as well as assessment tools.*
Institutions that address common or similar
problems can benefit from knowledge sharing
with their counterparts in other institutions
to compare their understandings about the
common problems being addressed and the
solutions being used to address them. Such
inter-agency consultation can help detect
regulatory overlap and underlap. In addition,
active involvement of legislative committees
and open dialogue with the public, regulated
community, and nongovernmental
organizations can help assess gaps and
overlap in agency mandates. These groups
may have a broader perspective on the issues
at hand. Analysis of overlap and underlap
may suggest remedies such as increased
interagency coordination, administrative
reorganization, or new or revised legislation.
We now consider the potential for
coordination to alleviate the problem of
overlap and underlap.

43 See http://www.aecen.org/activities.
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2.3 Coordination

Effective and efficient institutions depend
upon coordination within and across
institutions and sectors. The authority to
regulate a single ecologically-interconnected
resource is often fragmented across many
institutions, with different and often conflicting
mandates. For example, 14 organizations
located in Zambia and Zimbabwe have a legal
mandate to manage the water resources of
Lake Kariba, the Zambezi River (which feeds
it), and its tributaries.* In Peru, 18 national
institutions played a role in tracking timber
chain-of-custody data, and, until efforts were
made to map out and coordinate their roles,
they each had different and sometimes
redundant requirements.*

Fragmented jurisdiction can result in
duplication of effort and wasted resources;
policies that are not mutually reinforcing

or even conflicting; obscured lines of
responsibility for policy failures; bureaucratic
infighting and maneuvering; confusion among
stakeholders about who the relevant authority
is; and delays in identifying exigencies and
implementing responsive measures.*

The investigation and prosecution of
environment-related crimes—which

must align law enforcement capacity,
environmental expertise, and prosecutorial
authority—often suffer from significant
coordination gaps, as shown in Case Study
2.2. A survey of European environment-
related crime agencies revealed that
information sharing across agencies is often
prohibited by privacy laws; environmental
management agencies are often untrained
on evidence collection and handling,

which undermines their ability to build a
case for prosecution; and many agencies

44  Mhlanga, Nyikahadzoi, and Haller 2014.
45 Cheungetal.2014.
46 Mhlanga, Nyikahadzoi, and Haller 2014.
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simply lacked sufficient personnel and
expertise to adequately enforce the laws.#

In Cambodia, the Minister of Agriculture
blamed the failure to prosecute 70 percent

of agriculture, forestry, and fishery crimes on
lack of coordination between prosecutors and
courts.*® There is ample evidence that failure
to adopt coordination mechanisms can derail
enforcement efforts and result in significant
wasted effort and laws not being enforced.*

47 Intelligence Project on Environmental Crime 2015.

48 Goncalves et al. 2012.

49 See Intelligence Project on Environmental Crime
2015.
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Coordination among institutions provides
numerous benefits:

e (Coordination is a key method for
identifying and addressing regulatory
overlap and underlap by helping
institutions see beyond their own
mission and experience with the help
of sister institutions.

e (Coordination can improve
performance horizontally (among
national or sub-national institutions, or
among the sub-components of a single
institution) as well as vertically (from
national to the various subnational
entities, and upward as well).*

e Coordination reduces bureaucratic
infighting by addressing upfront the
areas where agencies will operate in
tandem or in parallel so that lines of
authority are better delineated before
conflict arises.

e (Coordination makes clear to
stakeholders where to seek redress
and whom to hold accountable.

Coordination between institutions provides
real and important results but can be difficult
if policymakers and managers do not make
coordination a priority. Often no single
agency is tasked with coordinating among
agencies, and little credit is given for the
results achieved through close coordination.
Designating an agency or official responsible
for coordination, as Jamaica has done by
giving its National Resources Conservation
Authority oversight of multilateral
environmental agreements, empowers an
agency to undertake coordination while also
providing a focal point for accountability for
lack of coordination.

50 Wegrich and Stimac 2014.
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Rainforest on Java, Indonesia

Case Study 2.2: Lack of Coordination in National Environment-
Related Crime Units of Germany and Indonesia

Germany: Traffic Police and Chemical Waste

The German Traffic Police stop and check heavy-goods vehicles using a risk-based
targeting approach and regularly find leaking barrels of battery acid or other hazardous
substances. Although the waste is temporarily confiscated to address the immediate
danger, the case reports are rarely accepted for prosecution by criminal police units or
the public prosecutor agency because, as noted by EnviCrimeNet, the incident is not

a priority within those institutions.? The lack of coordination, of consistent priorities
across agencies, and of a mandate to target and prioritize such crimes create an
enforcement gap.

Indonesia: Satellite Data and Illegal Logging

Indonesia established a satellite mapping program to gather information intended to
help improve detection of illegal logging over large areas that are difficult to patrol on
a regular basis. However, it was reported that between 2002 and 2003, no legal cases
were initiated because the satellite images and analysis of the images were never
provided to forest law enforcement or the prosecutor’s office.” Formalizing procedures
for the exchange of information is an essential and cost-effective step to promote
stronger enforcement.

In both instances, simple increased coordination among agencies could result in
significant increases in fighting environment-related crimes.

a. Intelligence Project on Environmental Crime 2015.
b. Goncalves et al. 2012.
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Figure 2.5: Basic Coordination Methods
Strengths Limitations
¢ One institution bringing e Reduces information sharing
. resources and focus to bear and responsiveness
Enhancing . . .
| . increases results and reduces | e Risk of abuse and politically
hierarchical . L
controls regulatory underlap determined decisions
e Easier to hold institutions e Less likely to produce
accountable comprehensive policies
e Results in competition for
. e Organic and dynamic power or failure to take
Promoting -
. e Produces more responsibility
collaborative . . .
comprehensive understanding | e Leaves stakeholders with no
governance . : .
of issues and better solutions clear point of contact
e Resource intensive
This section reviews various methods and e Promoting collaborative governance
strategies for coordinating across and through inclusive procedures
within institutions, including customary and and mediation across a range of
statutory institutions. stakeholders.*

The imposition of controls that rely
2.3.1 App roaches to Coordination predominantly on hierarchy can cause one

agency to focus on an issue, helping to
reduce the chances of regulatory underlap.
At the same time, this may displace or
disempower the other institutions engaged
on the issue. A hierarchical approach
can make it more difficult for subunits of
agencies and smaller offices to participate
in policymaking and for their contributions,
such as localized knowledge or specialized
expertise, to be heard at the national agency
or ministry level. This means the final

Coordination has several dimensions

to consider: there are hierarchical and
collaborative approaches to coordination, and
coordination is both horizontal (across sister
institutions) and vertical (down a chain of
command) in scope. In general, coordination
falls into two categories of approach that are
outlined in Figure 2.5, both of which have
advantages and disadvantages:

e Enhancing hierarchical controls, such decision makers may not have the benefit
as strengthening the monitoring and of local and special knowledge that would
intervention capacity of a centralized result in the best decisions. For instance,
authority or merging fragmented a fisheries policy made at a ministry level
organizational structures; and without adequate consultation with local

agencies and enforcement officials may not
take into account unique aspects of local

51 Ibid.
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fisheries or social dynamics that could affect
implementation of the national policies.

Placing authority in the hands of one
government unit comes with the risk of

abuse and decisions reflecting primarily the
concerns of that unit. Using the fisheries
example, the national ministry may set

policy to drive maximum yield of fish for
consumption, while local concerns about
overfishing or fishing by nonlocal fisherfolk go
unaddressed. In contrast, it may be easier to
oversee a centralized decision-making process
than one that is more diffuse. Accountability
is focused in one place, which allows
stakeholders with limited resources to identify
the institution that is ultimately responsible.

The collaborative approach to coordination

is an alternative that comes in two common
forms, as discussed in Figure 2.6. In the

first form, the institution with primary
responsibility for an issue drafts a policy,

and the draft is reviewed by other relevant
institutions. Each institution can raise
concerns if the policy contradicts one of its
existing policies or needs other revisions. For
example, the fisheries ministry may draft a
policy on excluding nonlocal fisherfolk from
local fisheries and circulate the draft policy to
police, customs, and immigration officials for
their review and comment. This limited form
of engagement may reduce policy conflict (for
example, by ensuring that fisheries practices
do not conflict with customs practices);
however, it is unlikely to produce a sufficiently
comprehensive policy approach that advances
multiple goals (namely, adopting a unified
system to manage and prosecute nonlocal
fisherfolk) because it leaves each institution to
advance its own policy.

An alternative version of the collaborative
approach combines the expertise of multiple
institutions to work together. Task forces and
inter-ministerial working groups are typical
examples. This form of collaboration can
produce a vibrant exchange of ideas, creative

2. Institutions

new solutions, and meaningful coordination
across agencies and sectors. For example,

an interagency task force on management
and prosecution of illegal fishing by nonlocal
fisherfolk could bring a unified approach to a
problem touched upon by multiple agencies.
Formally structured inter-agency relationships
(rather than those created on an ad hoc basis)
can enhance effectiveness of this approach;
promulgating regulations or entering into
memoranda of understanding often provide
such efforts with clear mandates.®* Another
approach is co-management of resources
between national and local authorities—

an approach that Kenya took for fisheries
management, where a purely national
approach had proven unsuccessful.*

Such collaborative mechanisms are complex
and will not bear fruit unless there is a real
exchange of ideas and a common problem-
solving approach. Too often, task forces

fail because they are used for political
gamesmanship or as vehicles for institutional
power struggles.** In addition, competing
interests between agencies can make finding
common ground difficult, particularly if there
is limited political will to forge a common
position or approach. In addition, diffuse
responsibility may mean that no single agency
feels empowered or responsible for ultimately
addressing an issue.

Environmental institutions have faced
significant coordination issues in part because
many environmental ministries were created
after 1990, long after water, timber, and
other resource ministries were created. It
was difficult for some ministries to operate
alongside long-established peer ministries,
and some struggles resulted over financial
and human resources and which ministry
would take responsibility for overlapping
issues. Over time, some countries created

52 Fulton and Benjamin 2011.
53 Bruch et al. 2005.
54 Wegrich and Stimac 2014.

53



2. Institutions

Environmental Rule of Law

Figure 2.6: Collaborative Approaches to Coordination

Strengths

Limitations

Traditional
approach (one
institution leading

Reduces policy conflict

Agency receives benefit
of sister agency review

« Unlikely to produce
comprehensive policy
approaches

and consulting) and comment + Disempowers sister
institutions
+ Synergies produced . .
fr{)m i%terSCtion of * Highly complex; requires
multiple institutions open exchange of.|deas and
Pooling of expertise working together joint problem-solving
approach « May be resource intensive

Diversity of voices and
perspectives more likely
reflected in final action

and requires ongoing
political support

inter-ministerial coordinating councils or
commissions responsible for coordinating
on environmental issues to address such
situations and improve overall coordination.
For example, Burkina Faso has the National
Council on Environment and Sustainable
Development, which is charged with
integrating environmental management
into national and sectoral development
policies as well as providing a framework for
interagency coordination and coordination
with nongovernmental stakeholders.*

In addition to being hierarchical or
collaborative, coordination is done both
horizontally (among national or sub-national
institutions, or among the sub-components of
a single institution) and vertically (from national
to the various subnational entities as well as
from international to national).® Coordination
also occurs across or within sectors: protecting
species may require horizontal coordination

55 GNNCSDS n.d.
56 Wegrich and Stimac 2014.
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across sectors such as tourism, public lands,
international trade, and customs.

As an example, consider the coordination
necessary to address water pollution

from mines. Figure 2.7 demonstrates that
coordination happens on several planes:
across ministries; among several offices within
the environmental agency; and between

the ministry, national agency, and provincial
authorities.

2.3.2 Horizontal Coordination
across Institutions
and Sectors

There are many examples of horizontal
coordination across environmental institutions
reflecting differing circumstances globally. As
noted above, there is no single coordination
approach because of the diversity of contexts
and circumstances found in each country.
Coordination across institutions can be
facilitated by creating a framework for the
interagency effort, such as:
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Figure 2.7: Vertical and Horizontal Coordination

Mining Sector Federal Government

Mining Company

Vale, SA

Coordination of Mining
and Construction
Operations

Source: Environmental Law Institute, with contribution from David Mendes Roberto Environmental Analyst on
leave at IBAMA, Brazilian Institute for the Environment and Renewable Natural Resources.

Note: The environmental licensing process of the world's largest iron project, Carajas S11D in Brazil,2 which is
conducted by the mining company Vale, SA, entailed complex and coordinated steps. IBAMA, one of the main
Brazilian environmental agencies, had the legal mandate to issue the license, but it needed reports from other
institutions such as ANA and ICMBio because the project included the use of water resources and it is located in
a federal area of conservation. IBAMA, ANA and ICMBIo are all linked to the Ministry of Environment, illustrating
a horizontal coordination. In addition, because the project affects an archaeological and cultural heritage unit, it
also needed a report from IPHAN which is linked to the Ministry of Culture. The licensing process itself requires
vertical coordination within Ministry of Environment.

a. Engineering & Mining Journal 2012.
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e explicit consensus goals for the activity;

e clear delineation of responsibility
for managing the activity, such as
designating one participant to be
responsible for convening the activity
and documenting any results;

e comparable levels of responsibility
within their respective organizations
for participants; and

e empowerment of participants to act on
behalf of their organization.

Examples of coordination range from
information sharing to creating formal
standing committees to joint investigations
and enforcement. In Thailand, for example,
enforcement agencies coordinated
environmental enforcement efforts through
a memorandum of understanding among
the relevant agencies. The memorandum of
understanding was not enforceable and did
not create legal obligations, but it has been
helpful for the different agencies to have a
common understanding on issues of common
interest.>” Similarly, agencies in Tanzania join
together when conducting environmental
inspections so that the collective experience
of the agencies can be brought to bear.>®

Other countries have created formal
institutions for coordination. Since the

early 1990s, Mauritius, pursuant to national
legislation, has had an Environment
Coordination Committee to coordinate the
environmental activities of the relevant
national agencies. The Committee consists of
the minister responsible for the environment,
representatives from enforcing agencies,
environment liaison officers, the Director

of the Department of Environment, and

any other public officer designated by the
Committee. The Committee is responsible for

57 UNEP 2014a.
58 Ibid.
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a wide range of activities, including developing
policies and administrative measures to
ensure prompt and effective consultation and
information sharing; advising the minister

and the National Environmental Commission
to avoid duplication of functions and ensure
proper enforcement; and generally fostering
cooperation and coordination among
agencies.”

Many countries assemble coordinating
committees for specific cross-cutting
environmental issues, such as climate change,
desertification, and species protection. In
2014, Serbia created the National Climate
Change Committee and appointed the
Minister of Agriculture and Environment

to lead the Committee. The Committee,
comprising representatives from relevant
ministries, is charged with monitoring
development and implementation of national
climate policies and related sectoral policies
and proposing ways to ensure consistency of
policies with the national climate objectives.®

No matter the form it takes, coordination
is imperative. As shown in Case Study
2.3, coordination can directly affect a
government’s effectiveness.

2.3.3 Vertical Coordination within
Institutions and Sectors

Vertical coordination within institutions and
sectors varies widely depending upon local
factors such as the degree of centralization
or decentralization and whether the
government system is unitary (meaning

all power flows down from the central
government to subunits) or federal (where
provincial and state governments may be

59 UNEP 2006.
60 UNDP-GEF 2015.
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Case Study 2.3: Joining Forces to Prosecute lllegal Logging ... or Not

Virachey National Park is one of Cambodia’s pristine conservation areas and one of only
two Association of South East Asian Nations Heritage Parks in Cambodia. Despite being
isolated and largely unexplored, it has also been plagued by illegal logging for decades.

After significant damage from illegal logging was discovered by the World Bank and
global nongovernmental organizations in 2004, Cambodian agencies mounted a
concerted effort to prosecute illegal loggers with international assistance. The Ministry of
Forestry and Ministry of Environment, which were responsible for forests, collaborated
formally and informally with the Ministries of Interior, Justice, and Defense. In addition,
Cambodian officials enlisted the assistance of peers in Laos and Viet Nam. In the end, 11
police officers and government officials were convicted and sentenced to five years in
prison. In addition, seven officials, including the governor of one of the largest provinces
in Cambodia, were each sentenced in absentia to six to seven years in jail.

But in 2008, the World Bank and major international nongovernmental organizations
pulled out of the Virachey effort. Since then, illegal logging has reached new heights,
according to local press reports and several reports by international nongovernmental
organizations that portray an active logging business that exports logs from the Park
to neighboring Viet Nam.2 When asked by reporters about illegal logging in the park,
officials at the ministries in the capital, Phnom Penh, said it was a minor, sporadic
problem or referred reporters to the provincial authorities and police, saying illegal
logging was a local responsibility. The provincial police chief in turn said his officers
only get involved when asked by the Forestry Department to intervene. In other words,
interagency cooperation and lines of authority appear to have seriously degraded
across agencies. According to research published in the journal Science in 2013,
Cambodia experienced the fifth fastest rate of deforestation in the world in the previous
12 years.P

a. CHRTF 2015; Zsombor and Aun 2013; Global Witness 2015.
b. Zsombor and Aun 2013; Goncalves et al. 2012.
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largely co-equal to and regulate in parallel Despite the risks, devolving authority and
with the national government).® power to subunits can result in better

outcomes. As described in Case Study 2.5,

Coordination within institutions is vital to vertical coordination using local beach

ensure that information gathered in one management units in Tanzania allowed
office, such as permitting or inspections, closer coordination with stakeholders directly
is relayed to and acted upon by other involved in resource management to improve

offices, such as enforcement and regulatory .. ironmental results.
development. Larger countries frequently
tinker with the allocation of powers and
responsibilities between national, state/
provincial, and local governments. In

China, for example, the [unitary] national
government has experimented both

with devolving more power to provincial
authorities and with developing new methods
for coordinating between the subunits and
with the national level. This approach seeks
to develop an effective balance between local
control and alignment with national goals.®

Governments often find benefits and risks in
devolving power. Having a national agency
responsible for permitting, for example,

can help ensure consistency in permitting
and enforcement across the country, which
might not occur if provinces or municipalities
issued permits. By contrast, local officials and
stakeholders may not accept decrees issued
from a distant national capital that they feel
do not reflect local concerns and practices and
may be more vulnerable to being influenced
by local industry and economic interests.
Indeed, many countries emerging from
conflict have adopted, as a peacebuilding

Flint River in Flint, Ml

2.3.4 Coordination of Statutory

strategy, provisions in their constitutions that and Customary Institutions
devolve or decentralize authority over natural

resources and other issues.® Close oversight N many countries, more than one set of
and coordination by national officials can laws may apply—a governance arrangement
address many of the potential risks in known as legal pluralism. Laws can be
devolving power to subunits. As demonstrated Statutes adopted by legislatures, customary
in Case Study 2.4, failure of governmental laws from traditional authorities, religious
units to coordinate and to hold each other laws from religious authorities, and other
accountable can be disastrous. types of law. Customary laws have force

formally or informally in many places, often
reflecting the intersection of indigenous laws

61 Capano et al. 2012; Manglik et al. 2010.
62 Ibid., 7.
63 Bruch etal. 2017.

58



Environmental Rule of Law 2. Institutions

Case Study 2.4: Poisonous Water in Flint, Michigan, United States

In 2016, then-U.S. President Barack Obama declared a state of emergency in the city
of Flint, Michigan. For years, city residents had been drinking water with dangerously
elevated levels of lead, which is hazardous to all and can cause serious neurological
damage to children.?

In order to save money, Flint switched its water source from the nearby city of Detroit
to a local river. Agents of each responsible institution failed to investigate subsequent
clear signals of trouble with local water quality. The new water source had higher
corrosiveness, which caused lead from the pipes to leach into the water supply. Local
officials failed to test the water in homes in order to monitor lead levels. The Michigan
Department of Environmental Quality failed to follow its own protocols to investigate
the issue. The U.S. Environmental Protection Agency, which issued a memo outlining
the corrosiveness problem, informed local officials that it was a draft memo and did
not push aggressively for more investigation. The Michigan Department of Health and
Human Services prepared and then dismissed a report revealing higher-than-usual lead
levels in the blood of children who lived in Flint.

It was only when a local medical center reported double the number of children with
high levels of lead in their blood that public attention caused a regulatory response. A
panel subsequently issued a report concluding that state officials were “fundamentally
accountable’ for the lead contamination of Flint's water supply.”™ This example illustrates
the fact that even if several institutions detect a problem, without coordination and
clear accountability action may not be taken to address the problem.

a. Delaney 2016.
b. McWhirter 2016.

and institutions with statutory laws brought number of countries recognize this in their
by colonizing powers.® constitutions and environmental laws.%
o . . _ Religious laws can also help normalize
Legal pluralism is particularly important in and implement traditional environmental
environmental rule of law because many protection concepts. Islam, for example, has
indigenous communities have complex strong principles regarding prevention of
traditional legal systems and customs waste and minimization of harm that can
governing natural resources important be incorporated into statutory provisions or
for livelihoods and food security, such referenced in customary law settings.® The
as water, fo.rests, land, and. fisheries. In ways in which statutory and customary laws
rural areas in many countries, customary interact are outlined in Figure 2.8.

and religious legal systems enjoy greater
legitimacy than statutory law, and a growing

T — 65 Meinzen-Dick and Nkonya 2007.
64 Fajardo 2004. 66 Ahmad and Bruch 2002.
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Case Study 2.5: Using Local Beach Management Units in Tanzania

With support from the World Bank, the Tanzanian government created local beach
management units to improve local fisheries management. The project’s goal was to
stop detrimental fishing practices, such as using poison or dynamite, by increasing
community involvement in surveillance and management of the fisheries. The local
beach management unit members were not deputized or given legal powers, but
identified suspects to enforcement agencies.

According to local fishery managers, these efforts have reduced illegal fishing practices
such as using poison and dynamite. Studies also suggest that some local fisheries have
improved. Researchers posit that this may be attributable to fisherfolk learning from

each other through the local beach management unit process.? Thus, coordination with

Environmental Rule of Law

local communities can simultaneously improve enforcement and resource outcomes.

a. Eggertand Lokina 2010.

Legal pluralism can be critically important in
extending governance authority in fragile and
conflict-affected settings, engaging traditional
institutions, and linking to statutory regimes.®’
Reliance upon customary institutions can
enhance both management and enforcement,
which a national government may be unable
to provide given limited resources.®®

In newly independent Timor-Leste, for
example, the new government relied
upon traditional leaders and practices to
manage natural resources by explicitly
embracing the customary approaches and
underwriting certain program expenses.
This approach allowed natural resources
to be managed in a way that maintained
customary institutions respected by local
people, gradually built legitimacy of state
institutions, and ultimately enhanced the
overall environmental rule of law.%

67 Meinzen-Dick and Pradhan 2016; Unruh and Wil-
liams 2013

68 Meinzen-Dick and Pradhan 2016.

69 Meinzen-Dick and Pradhan 2002; Miyazawa 2013.
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Ensuring fair and just coordination between
customary and statutory institutions is critical
to ensuring environmental rule of law.”

Studies of the interaction between these two
systems in managing resources have noted that
allowing customary and statutory law to apply
in tandem can create uncertainty and different
expectations in different communities.”

It is critically important to articulate

clearly how the bodies of law relate to one
another and which law applies under which
circumstances. In addition, when statutory
law incorporates customary rights over a
resource, indigenous communities may still
be at a disadvantage. Such communities are
often unfamiliar with statutory law and lack
ready access to the experts and courts that
implement and enforce statutory law. As such,
indigenous communities may not be able to
use the statutory system effectively to defend
or exercise their rights.

70 Mapaure 2009.
71 Meinzen-Dick and Pradhan 2002.
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Figure 2.8: Intersections of Customary and Statutory Law

Customary laws and institutions may operate in parallel to statutory
Laws law, such as when indigenous communities have their own legal
operate in systems that operate in conjunction with the national constitutional
parallel system. For example, indigenous governments may implement national
environmental laws on tribal land.

L aws Customary laws may operate in lieu of statutory law when certain groups
operate remain sovereign or when there is a policy choice to embrace customary
P law. Land owned by indigenous people may be governed by customary

separately .

law, for example, and be exempt from national statutes.

National laws may incorporate the customary laws of indigenous
Statutory I, . .
: communities and reflect their practices. Often statutory water laws
incorporates | . " . o :

incorporate traditional practices of communities toward the right to own
customary

or use water.

Customary law may apply only to certain groups or resources within a
Customary 5 S . L

country, such as Shari'a law applying in some countries to adjudicate
has targeted | . S . g ; L

N issues within Muslim communities or tribal law governing indigenous

application , !

peoples’ right to fish.

Legal pluralism offers a chance to integrate
traditional legal approaches with statutory
approaches in an effort to draw upon the
best practices of both approaches. Many
scholars have noted that it is important for
statutory institutions to provide oversight in
the implementation of environmental laws

by customary institutions to guard against
discrimination against women, minorities, and
disadvantaged populations.”? These challenges
can be addressed, though, and the strong
weight of scholarship favors legal pluralism.

72 lbid.

2.4 Capacity Development

Even the best written law or most carefully
organized institution will not be effective
without staff who have the necessary training
and incentives to implement the institution’s
mandate. Staff shape the institutions in which
they work, and the public and stakeholders
often see staff as synonymous with the
institution itself. Capacity gaps in institutions
can erode confidence in the institution

and undermine its decisions. Moreover,
institutional capacity can be critical to effective
legislation and implementation.

The vital link between developing the capacity
of staff and institutions and achieving
sustainable development was recognized

at the 1992 United Nations Conference

on Environment and Development, which
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found that “the ability of a country to

follow sustainable development paths is
determined to a large extent by the capacity
of its people and its institutions ...."”?

This conclusion was reiterated 20 years later at
the United Nations Conference on Sustainable
Development, which emphasized “the
importance of human resource development,
including training, the exchange of
experiences and expertise, knowledge transfer
and technical assistance for capacity-building”
in meeting Sustainable Development Goals.”*

Human capacity is reflected in a variety of
ways: subject area knowledge, technical
skills, managerial skills, diligence,
professionalism, ability to interact with
stakeholders, critical thinking, and many
other aspects of working to meet institutional
goals. A skilled and professional staff can be
developed through several common-sense
measures detailed below.

Publishing clear and specific skillsets for each
position within an institution helps to ensure
that staff who are hired have the abilities and
training necessary to effectively carry out their
responsibilities. It also allows managers to
identify potential overlap between positions
and to set clear expectations with employees
regarding their duties. For example, a position
description for an environmental inspector
might set forth the necessary investigative
skills and technical capacities needed for an
inspector to adequately examine, manage, and
understand highly technical data, while also
detailing the inspector’s areas of responsibility,
such as conducting field inspections and
writing reports that can support enforcement
actions brought by prosecutors.

Developing new skills in staff is also critical to
meet the needs of environmental institutions.

73 United Nations Sustainable Development 1992, para
37.1.
74 United Nations 2012, para. 277.

62

Environmental Rule of Law

Providing in-depth training for staff can be a
significant commitment of resources; some
countries (such as Ecuador) provide funding
for higher education and in-depth training in
exchange for a commitment by staff to return
to the agency for a minimum amount of time
after the training is complete.”

Many countries rely on secondment of staff
between agencies and between countries to
leverage existing skills in other agencies and
help develop skills. Bringing in experienced
staff from other countries to work side-by-
side with in-country staff can help build
capacity. Several programs, like the European
Union’s Research and Innovation Staff
Exchange, provide for exchange of staff
between nations.

Once staff have obtained the necessary
abilities, ongoing training allows staff to stay
current in their required skills, learn general
management skills, and stay abreast of new
developments in their field of expertise.
Institutions can lose public confidence if staff
are not kept current on new issues in their
field and new ways of accomplishing their
duties. Staff training and development are
sometimes portrayed as a diversion of scare
resources, but without them, staff capacity,
efficiency, and morale suffer and undermine
institutional performance. As shown in Case
Study 2.6, even the most capable institutional
actors cannot perform their duties without
adequate training.

An integral part of capacity for staff is the
availability of adequate financial and technical
resources for staff to accomplish their tasks.
Having access to computers, software,
internet, vehicles, office supplies, and other
tools to perform their tasks is critical for staff
to undertake their responsibilities.

Opportunities for staff to know and work
with peers in other institutions increase

75 Pearson 2012.
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coordination and knowledge sharing. As
noted in the discussion of coordination above,
staff can greatly increase their understanding
of their field when they interact with peers in
other agencies and institutions who may see
different aspects of the same issue. Creating
inter-agency working groups to address

areas of common concern can facilitate the
exchange of skills and knowledge and result
in better coordination. For example, staff
who meet with peers through an inter-agency
commission on climate adaptation may learn
from the experience of their peers and peer
agencies on climate issues. Such meetings
and interactions are valuable investments in
program outcomes.

Staff capacity is the cornerstone of strong
institutions necessary for environmental rule
of law. Investing in staff skills through ongoing
training also enhances team spirit within an
institution, which attracts the most qualified
candidates and encourages employee loyalty.
In turn, building human capacity creates a
respected and admired workforce, which
strengthens confidence in government overall.

2.5 Information Collection,
Management, and Use

Environmental rule of law is predicated

upon accurate, reliable, and readily-available
information and data. A core function of
institutions is to collect, manage, and use data
using standards and methods that ensure
the accuracy, reliability, and availability of the
information. Agencies use data to determine
what should be regulated and how to
determine whether the regulated community
is in compliance. For example, setting
standards for pollution control requires an
accurate understanding of the risks posed by
the compounds at issue, and enforcing these
standards requires reliable emissions data
from regulated facilities. Similarly, publicizing
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enforcement actions can cause others to
comply, which helps a culture of compliance
to take root. Thus, the use and exchange of
data and information underlie many elements
of the environmental rule of law.

Failure to ensure data are sound can

result in poor regulations and ineffective
implementation. For example, Australia
adopted a water reform framework in 1994
that sought to (1) increase the efficiency of
water allocation and (2) match price with
actual cost. However, a new initiative was
introduced only ten years later to address
issues left unresolved by the initial framework.
The lack of progress was largely due to vague
and poorly understood environmental costs
and benefits, and this was aggravated by

the fact that the public was not involved in
initial debates on the reform. Further, lack

of consensus on sustainable levels of water
withdrawal led to ineffective implementation,
resulting in challenges to the policy based on
its questionable scientific foundation.”

Basing decisions on sound data allows
institutions to explain their decisions and
enhance public understanding. To accomplish
this, the data used by agencies should be
made available transparently. Public access
to environmental information can help the
public understand environmental issues,
track the performance of the agency and
regulated community, and even see changes
in environmental quality.” For example, when
an agency attempts to reduce water pollution,
making available information on the baseline
water quality, the changes in water quality
over time, and the enforcement actions taken
with regard to water discharges can help the
public understand the progress being made,
or not made, with regard to pollution.

Identifying what information should be
collected, and how it should be managed

76 OECD 2012.
77 Thisis examined in more detail in Chapter 3.
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Case Study 2.6: Judicial Education in Uganda

Many judges in Uganda attended law school or took office before environmental
laws were enacted. When environmental cases started to be filed, some judges were
unfamiliar with the new laws and most did not have copies of the relevant statutes.

Many cases languished without being heard.

A national judicial education program—Iled by Green Advocates, a Ugandan
nongovernmental organization, with support from the Environmental Law Institute and
UN Environment—allowed judges to become familiar with this new area of law. Judges
from other countries as well as subject matter experts taught the courses. The peer-
to-peer exchange, as well as giving judges copies of Ugandan laws and decisions from
sister courts, helped to significantly increase the number of environmental cases heard

and decided in Uganda.

When the course started in 2001, each judge received a binder of cases. There was only
one Ugandan case (which was included); so, most of the binder included cases from
Kenya, Tanzania, India, Philippines, the United States, and other jurisdictions. Over

five years, every judge and magistrate in Uganda was trained, and as judges became
more familiar with Ugandan statutes and case law from other jurisdictions, they started
deciding cases. By the end of the training, there were two binders: the original binder of
cases from other jurisdictions, and a new binder of Ugandan environmental cases.

Thus, providing training and education empowered staff and institutions to enact and

expand environmental rule of law.

and used, is itself a significant action. The
gathering of information about a substance,
practice, or resource shines light on the

area and invites scrutiny by regulators and
stakeholders. Information collection, however,
requires the commitment of resources,
particularly if data need be collected over
significant time spans to be meaningful. In
contrast, failing to collect information may
mean certain risks or impacts will go unnoticed
by institutions, perhaps endangering public
well-being. Information collection and
management should therefore be consistent
with an agency’s primary goals and should
directly support the agency’s priorities.

Similarly, determining which institution (or
institutions) should collect, manage, and use
information is an important decision. The
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skills and reliability of the institution tasked
with information collection and management
should match the task put before it: the
mining ministry may have little expertise

in collecting ambient air samples outside

of mines, while the environment ministry
may have air monitoring expertise, even if

it has not yet done so for mines. At other
times, regulated entities may be tasked with
submitting data, which can raise concerns
about trade secrets and information reliability.

Some countries have opted to centralize
environmental data collection and
management in one independent agency or
in one office within an agency, as with the
Italian Ministry of Environment's reliance on
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data from the Institute for Environmental
Protection and Research.”®

This allows the agencies and offices that use
the information to be free from the duties
associated with the information collection
and management, and it centralizes expertise
regarding information collection and
management. Other countries have opted to
have front-line offices that use data also be
responsible for collecting and maintaining
the information. This is often because specific
expertise regarding the resource or industry
is housed in the office. For example, the
United States Environmental Protection
Agency collects its own chemical testing data
to aid in its regulation of the Toxic Substances
Control Act.”

2.5.1 Information Collection

Often the very act of collecting information
about an environmental issue can change
behavior. When regulators have required
those who emit or dispose of pollutants to
report their emissions and disposal data,
dramatic decreases in emissions and disposals
have been recorded. For example, when

the Monsanto Corporation first reported, as
required under the U.S. Emergency Planning
and Community Right-to-Know Act, that its
plants released more than 370 million pounds
(more than 165 million kg) of toxic substances
to the environment, the head of Monsanto
expressed surprise and pledged dramatic
cuts to emissions.® Information collection
also helps to identify risks that should be
addressed and verify whether environmental
conditions are improving.

Institutions rely on information that may be
generated by the institution itself, scientific
organizations, the regulated community, the

78 European Environment Agency 2017.
79 USEPA 2018.
80 Percival et al. 1992.
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public, and other institutions. For example,
many sectors in many countries self-report
their compliance data to agencies—the
agency itself plays no role in the gathering of
data (although it may check self-reporting and
prosecute falsified data where found). In other
instances, a wildlife management agency

(for example) may rely on wildlife studies
conducted by university researchers or on
information gathered informally by wildlife
specialists, local communities, or tourism
operators. Increasingly, agencies are finding
ways to use data collected by citizens—often
referred to as citizen science—to make
decisions and identify violations.®?

It is vital to have confidence in the quality

of the data being relied upon by an agency.
Clear data quality guidelines can improve

the collection and generation of useful,

sound data sets that meet minimum quality
assurance standards. These guidelines allow
other stakeholders to understand how the
data were collected to ensure reliability and
suitability of the data to the purpose for which
they are to be used.

For example, the Canadian province of Alberta
required certain regulated entities to submit
greenhouse gas emission compliance data
that were verified by third-party accountants
or engineers.® Upon review of the
submissions, provincial authorities identified
numerous inconsistencies in interpreting
verification requirements between firms
and across disciplines. Greenhouse gas
emissions calculation methods varied widely
across industries, and accountants tended
to use different methods than engineers. To
address this, Alberta authorities convened

a task force of stakeholders to produce a
technical guidance that set forth common
standards for auditing and disclosures.

This allowed the reporting community and

81 Dickinson, Zuckerberg, and Bonter 2010.
82 Kuhn and Schuh 2013.
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auditing professionals the flexibility needed
while providing sufficient uniformity to assure
comparability of data across sectors.

Just as standardized data collection
procedures are critical, so are uniform data
reporting forms, formats, and methods. If
data are reported in a variety of formats and
units, then it is difficult for other institutions
and the public to access and assess the
information. The data may not yield useful
comparisons to regulatory standards,
between facilities, and across sectors.
Standardization of reporting formats greatly
increases institutional efficiency by avoiding
the need for tedious translation across
systems or conversion into another format,
such as moving data from spreadsheets to
databases or from paper documents to an
electronic database.

Because information use is the basis of many
environmental decisions, it is important that
the information be verifiable and that the
manner in which it was collected be carefully
documented. This allows stakeholders to
have confidence in the data, or challenge
potential inaccuracies, and for reviewing
courts to ensure that the data are sufficient
to meet courts’ evidentiary standards. Courts
may require a showing that the information

is reliable and has been managed so as to
retain its accuracy—that it was not subject to
manipulation or alteration.

Many countries require use of specific data
collection and reporting protocols by agencies
and the regulated community. Countries

also provide individual criminal penalties for
submission of false or inaccurate information
(perjury, fraud, and misrepresentation) in
order to ensure data integrity.® In order to

be enforceable, the reporting protocols must
be sufficiently detailed that the regulated
community has clarity on how to comply.

83 Reitze and Hoffman 1995.
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Agencies increasingly rely on electronic
reporting of data to avoid many of the pitfalls
outlined above. Some agencies request data
be submitted using a specific electronic format,
such as an Excel spreadsheet, while others
create an online portal through which data
can be submitted directly and securely to the
agency. For example, after 40 years of relying
on paper reports, the U.S. Environmental
Protection Agency and States are moving to
submission of discharge monitoring reports
for water pollution via secure, online portals.®
Many agencies believe that moving to
electronic reporting will improve data quality
and decrease the staff time and resources
devoted to data management.

2.5.2 Information Management

Information that is used for rulemaking and
enforcement purposes should be available to
the publicin an easy and transparent manner.
If information is not readily available, it can
undercut public confidence in the reliability
of the government decision or action. In
addition, the laws, regulations, cases, and
policy documents upon which agencies and
courts rely and with which regulated entities
are expected to comply must also be easily
accessible. It is often difficult for stakeholders
to access these documents, which undercuts
the rule of law by making the law difficult to
understand and to comply with. One remedy
for this problem is ECOLEX, discussed in Case
Study 2.7. Another example is InforMEA, an
integrated information system hosted by UN
Environment that allows parties and the public
to access harmonized information about
multilateral environmental agreements.®

Although environmental information should be
accessible, environmental information that is
confidential or privileged has to be protected.

84 U.S. Environmental Protection Agency 2015.
85 See https://www.informea.org/.
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Environmental agencies have systems in place
to protect information that should not be
disclosed to the public. Some environmental
information may be exempt from disclosure
because it contains information about vital
public infrastructure, such as water supply
systems, contains sensitive personally
identifiable information, or contains
information deemed confidential business
information under relevant law. Procedures to
ensure that critical information is not disclosed
can enhance regulated community willingness
to submit business information that may
contain trade secrets. Many countries interpret
these exceptions narrowly to avoid overly
broad claims of confidentiality.%

A clear set of criteria can provide a
consistent framework for determining
whether information is public information,
confidential business information, or
otherwise protected by law from disclosure.
Freedom of information laws often

contain detailed criteria and procedures

for claiming information as confidential

and for challenging such claims, including
administrative mechanisms to review such
claims. In general, information is presumed
to be publicly available unless explicitly
protected from disclosure. For example, such
laws generally treat information on pollution
levels and releases as subject to public
disclosure, even if release of this information
might embarrass companies or government
officials. To be exempted from disclosure
requirements, business and trade information
usually must be shown to have independent
economic value because it is secret and not
discernable through other means.

Information management that is coordinated
across agencies and other institutions helps
to avoid duplicative collection of information.
Governments can enact policies to require
inter-agency sharing of information to

86 UNECE 2014.
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maximize coordination and efficiencies and
to help avoid bureaucratic infighting over
information. In addition, coordination of

the technical specifications of information
management systems across agencies

eases information management within

and across institutions. Some options are
adopting consistent information management
platforms (such as the same software system)
and agreeing to a common set of identifiers
(such as using one identification number for
the same facility across agencies and media).
If each agency manages information using
proprietary systems, it can be difficult or
impossible to share, integrate, or correlate
data. For instance, if facilities or companies
are identified using a variety of different
names or addresses, agencies may not
notice that a particular facility or company

is repeatedly violating the laws managed by
different agencies.

The use of inter-agency working groups,
ministry-level policies, or cross-ministry
institutions may help ensure efficient data
management. For example, at the request of
g7+ (a group of conflict-affected countries),
UN Environment, the World Bank, and GRID-
Geneva teamed to create Map-X, Mapping
and Assessing the Performance of Extractive
Industries.®” This geospatial data platform
provides open and free access to financial,
environmental, and social information about
timber, mining, and agricultural concessions
on a single open-source platform. The maps
show multiple layers of environmental,
social, and economic data, including areas
of environmental degradation, natural
resource concessions, and conflict. The
geographic location of protected areas and
indigenous lands can be shown, for example,
to highlight places where natural resource
concessions might be problematic. The
system allows both in-depth examination of
a single concession as well as cross-sectoral

87 See https://www.mapx.io/.
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Case Study 2.7: ECOLEX

Environmental Rule of Law

ECOLEX (www.ecolex.org) is an information service on environmental law, operated
jointly by the UN Food and Agriculture Organization, the International Union for the
Conservation of Nature, and UN Environment. Its purpose is to build capacity worldwide
by providing a comprehensive global source of information on environmental law free
of charge to everyone. It was created in response to two issues: first, there is limited
knowledge about the existence and location of environmental laws; and second, even
when this information is available, access is limited. This is particularly the case in
developing countries and countries with economies in transition, where government
officials, practitioners, environmental managers, non-profit institutions, and academia
lack easy access to the legal information they need for developing the necessary legal

tools to promote environmental management.

The International Union for Conservation of Nature’s Environmental Law Centre
created a pioneering, comprehensive information system of environmental law in

the 1960s, which was showcased for the first time at the United Nations Conference
on the Human Environment in Stockholm, Sweden, in 1972. This system evolved

into a large set of references to treaties, national legislation, soft law, and legal
literature linked to documents collected by the Environmental Law Centre. In 2001,
the International Union for the Conservation of Nature, UN Environment, and the UN
Food and Agriculture Organization signed a partnership Agreement to integrate their
data. The result was ECOLEX. ECOLEX was designed to be the most comprehensive
global source of information on national and international environmental and natural
resources law. Today, it includes materials from over 180 countries, including 2,100
multilateral and bilateral environmental treaties, 113,000 national legal instruments,
1,500 court decisions, 10,000 decisions by treaty governing bodies, and 37,000
bibliographic references to the law and policy literature. ECOLEX makes environmental
legal information accessible to the public, supporting the role of lawyers and other

relevant stakeholders in strengthening
environmental rule of law.

The need for such services is illustrated
in the constantly growing number

and variety of requests for data and

for assistance in locating information

on specific environmental law topics,
which the three partners receive from
governments, academia, nongovernmental
organizations, companies, and members
of the public. ECOLEX performs a critical
function by providing ready access to
environmental legal documents and
informing the public of their contents.
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Source: https://www.mapx.org/.

Figure 2.9: Sample of MAP-X for the
Democratic Republic of the Congo

and cross-pollutant comparisons. Having

a unified platform also reduces the chance
that one ministry will grant a concession

that overlaps with a concession granted by
another ministry. As illustrated in Figure 2.9,
this project is being piloted in the Democratic
Republic of the Congo and requires significant
standardization to ensure the accuracy,
verification, and interoperability of data.

2.5.3 Information Use

Information is used to support environmental
rule of law in numerous ways: to determine
what risks to regulate and where to focus
enforcement resources; to verify compliance

status; and to prove noncompliance or harm
in court. Increasingly, agencies rely upon the
availability of large amounts of data to search
for violations and evidence of environmental
harm that was not possible before, such

as by analyzing data from many different
public sources to identify noncompliance. In
addition, new sources of data are available,
such as satellite data and data submitted by
citizens using their mobile phone cameras
and sensing devices. Increasingly, data
analytics are used to prioritize environmental
compliance and enforcement efforts,
informing agency decisions regarding which
facilities to inspect.®

88 Paddock and Wentz 2014.
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It is essential to transparently document

the information relied upon and how it was
relied upon. This facilitates public review

and comment upon the information use

and bolsters confidence in institutional
decisions. If an institution deems information
not reliable or not suitable for use, it is also
important to document these decisions so
that they can be understood by stakeholders
and defended if challenged.

Perhaps equally as important as using
information is identifying the existence of
information gaps. One of the main distinctions
of environmental rule of law from other

areas of law is the need to make decisions to
protect human health and the environment

in the face of significant uncertainty and

data gaps. Instead of being paralyzed into
inaction, careful documentation of the state
of knowledge and uncertainties allows the
regulated community, stakeholders, and other
institutions to more fully understand why
certain decisions were made. ldentifying these
gaps can also spur data generation. Thus,
identifying information gaps and requesting
additional information can be important
tools to help manage uncertainty.

2.6 Investigation and
Enforcement

Fair and consistent enforcement of law acts as
a deterrent, builds confidence in institutions,
and provides a level playing field for all. By
creating a clear expectation of compliance

as well as swift and just consequences

for noncompliance, environmental rule

of law can take root and protect people

from the adverse impacts of violations

of environmental law. Creating these
expectations and consequences also has an
important leveling effect within sectors by
ensuring that noncomplying regulated entities
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do not gain a competitive advantage over
those entities that do comply.

Despite the proliferation of environmental
laws worldwide, many countries struggle to
effectively monitor, investigate, and enforce
them. Sometimes the laws themselves do
not provide sufficient direction, authority,
or mechanisms for implementation. There
is often a lack of resources, political will, or
capacity to investigate and enforce.® There
are three key approaches that countries
can take to cope with these challenges and
improve environmental investigation and

rd

e

Young diamond miners in Sierra Leone

89 INECE 2009, 8.
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enforcement: (1) embedding investigative
and enforcement programs within an
overall culture of compliance; (2) tailoring
investigation and enforcement programs to
optimize use of the available resources and
institutions; and (3) using enforcement and
inspection policies.

2.6.1 A Culture of Compliance

Creating a culture of compliance with
environmental regulations is a significant
step toward creating effective environmental
rule of law. Compliance becomes part of the
culture when social values and business
practices incorporate environmental
standards as part of the everyday way

of doing business. As discussed below,
creating such a culture starts with a robust
enforcement and compliance program

that deters and punishes noncompliance
and then becomes a system of practices by
government and the regulated community
that help to ensure environmental standards
will be met, or exceeded, in the ordinary
course of business. Practices that spur

the formation of such a culture include
broad understanding of the applicable
environmental requirements, clear policies
relating to enforcement, incorporation by
the regulated community of environmental
requirements into planning and operations,
and common expectations across
government, business, and the public that
laws and regulations will be respected by all.

Data from researchers and experience

around the world with enforcing laws both
suggest that compliance is often contingent
on a belief that the regulator will detect

and punish violations using penalties

that outweigh any benefits gained from
noncompliance. Compliance is also contingent
on a belief that peers will comply or else be
similarly punished. For example, a survey

of environmental compliance officials at

2. Institutions

233 firms in the United States found that 89
percent could identify some enforcement
actions against other firms, and 63 percent
reported having taken some compliance-
related actions in response to learning about
such cases.®

The researchers concluded that “[d]eterrence
signals both reassure ‘good apples’ that free-
riders will be punished and reminds them to
make sure that they are responsible corporate
citizens with no need to fear the social and
economic costs that can be triggered by
serious violations.™"

Inspection and enforcement actions
consistently produce improved environmental
performance at not just the targeted facility
(specific deterrence), but can also produce
significant spillover effects on other firms
(general deterrence).*?

For example, a study of air emissions from
521 U.S. manufacturing plants showed that
compliance increased in surrounding facilities
after a single plant inspection.®® Case Study
2.8 shows how undertaking high-profile
inspection and enforcement activities can
greatly increase their impact.

If achievement of environmental standards
depends solely upon enforcement programs
that catch and punish noncompliance, then it
might be said that a culture of noncompliance
exists: the norm for stakeholders is to not
comply in the hope that they will not be
caught. This norm may exist because the
ramifications of being caught are insignificant
or because stakeholders do not know what

is required of them. By contrast, a culture of
compliance takes root once stakeholders have
incorporated environmental standards and
goals into their ways of operating and of doing

90 Thornton, Gunningham, and Kagan 2005.

91 Ibid., 283.

92 Silberman 2000; Gray and Shimshack 2011; Shim-
shack 2007.

93 Gray and Shimshack 2011.

A



2. Institutions

Environmental Rule of Law

Case Study 2.8: High-Profile Inspection Efforts in Viet Nam

Viet Nam, facing challenges in compliance with its Law on Environmental Protection, took
a different approach to dramatically raise the profile of its environmental enforcement
program. In 1997, Viet Nam'’s Ministry of Science, Technology, and Environment
undertook a large-scale inspection of over 9,000 facilities across 61 provinces and cities
and ultimately found that about half of them were out of compliance. The Government
of Viet Nam reports that the massive ramp-up of inspections raised awareness, resulting
in increased reporting on environmental impacts, installation and construction of
treatment facilities, and requests for regulatory guidance.

Thus, undertaking efforts that increase awareness of inspections and enforcement can
result in greater compliance efforts by the regulated community.

business. When compliance is a routine matter,
companies will consider what environmental
impacts may occur and what regulations might
apply when designing any new process or
considering changes to existing operations
that might affect the environment instead

of waiting for an environmental inspector to
arrive or a citizen to complain.

Governments can help foster a culture of
compliance to take root within a sector or
country by making clear what is expected of
the regulated community, swiftly and publicly
responding to noncompliance, and modeling
responsible behavior itself. In particular, the
following steps can help build such a culture:

e publicizing rules and regulations that
apply to sectors and to the regulated
community;

e setting clear policies that explain
the penalties that will apply to any
violations and how they will be
calculated;

e applying a strategic focus on certain
sectors using compliance assistance
and detailed inspections and
enforcement to help compliance take
root uniformly across the sector;
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engaging in clear communications
with stakeholders and the regulated
community about the risks of
noncompliance and publicizing any
enforcement actions taken;

using metrics to demonstrate progress
toward a culture of compliance; and

fighting corruption wherever it
appears.

As Viet Nam'’s iconic Halong Bay has witnessed
increased tourist traffic, authorities have pursued an
array of efforts to minimize environmental impact
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Although traditional enforcement methods
are a necessary baseline for building such
a culture, many additional techniques have
arisen that help businesses incorporate
environmental standards into their
operations. These techniques help ensure
that rules and regulations are regularly
complied with and even exceeded. They
include:

e Pollution inventories, by which
businesses identify and tally the
pollutants they are emitting and then
report this information publicly;

e Publishing information on companies’
environmental performance, including
innovative approaches like AKOBEN
discussed in Case Study 2.9;

e (Cleaner and more modern production
techniques that meet or exceed
environmental standards and that may
require fewer resources, such as water
and energy;

e Fnvironmental management systems,
such as the International Organization
for Standardization 14000 standard to
systematize and improve companies’
environmental performance;

e Supply chain management to ensure
that environmental standards are
being met both for materials being
procured and materials being
produced; and

e Negotiated agreements and government-
industry partnerships that allow
business and government to agree
to specific environmental goals
and that may provide flexibility to
businesses on how to meet regulatory
requirements.®

94 Keene 1999.
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The techniques outlined above all have

in common an attempt to mainstream
environmental standards and management
techniques into business processes. While
building a culture of compliance takes

time and effort, it can greatly improve
environmental performance and reduce the
amount of continuing government effort
expended in enforcement.

2.6.2 Tailored Enforcement
Solutions

Enforcement solutions tailored to the
sector and country context are more likely
to succeed in establishing environmental
rule of law. Although much experience has
been gained by agencies worldwide as they
implement environmental law, there is no
single solution for creating inspection and
enforcement systems. A wide variety of
factors affect what will work in the myriad
circumstances around the world, such as
climate, culture, economics, geography, legal
systems, and legal traditions. As noted by
experienced environmental enforcement
officials, “[i]t is crucial ... to consider the
institutional settings within any particular
country studied, and good practices
suggested for improving enforcement should
be adapted to the particular circumstances of
individual countries.”>

Countries use a wide variety of enforcement
systems, with some centralized, others
decentralized, and yet others sharing
responsibilities between national and
subnational authorities. Some countries—
such as Sweden and Switzerland—have

a decentralized system of environmental
enforcement that relies on local and
provincial institutions to take the lead in
enforcement, with general coordination and
priority setting coming from the national

95 UNEP 2014, 7.
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environmental ministries.®® Others—such as
Singapore and France—put central control of
environmental enforcement at the national
level. And still others have a system that
provides for concurrent authority to enforce
environmental laws at both the national and
subnational levels; this is particularly common
in federal countries such as Mexico, Brazil,
and India.

Enforcement systems are also differentiated
by whether enforcement is conducted from
a stand-alone office or is combined with
programmatic actions of the same agency.
Some agencies combine enforcement and
regulatory development activities in the
same office, while others separate regulatory
development and enforcement into separate
offices. While it can be instructive to learn
from the practices and experiences of other
nations, each country’s solution ultimately
depends on its own institutions, capacity,
culture, and objectives.

Innovative methods of compliance and
enforcement can be used to create tailored
enforcement systems, often at a relatively
low cost. Next generation compliance
systems using new technological tools—
such as satellite data and remote sensing,
electronic reporting, and data analytics—
allow regulators to detect potential violations
more readily.” Innovative reporting and
ranking systems require companies to self-
report monitoring and compliance data and
then give companies ratings in terms of their
environmental performance, as illustrated

in Case Study 2.9. These practices and
others are detailed in helpful case studies
and facilitated peer-to-peer discussions of
best practices at international organizations
such as the International Network for
Environmental Compliance and Enforcement
and UN Environment.

96 OECD 2018.
97 Paddock and Wentz 2014; Hindin et al. 2016; Baptis-
ta 2016.
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2.6.3 Inspection and
Enforcement Policies

Adopting and publicizing clear and focused
inspection and enforcement policies help
direct scarce enforcement resources. They
also help educate the regulated community
and public about enforcement priorities,
thereby encouraging compliance and building
legitimacy. Inspection policies that clearly
identify how inspections are to be conducted,
including specification of available methods
of investigation and how inspection results
are to be documented, are particularly
helpful. Enforcement policies may outline
how authorities are focusing their resources,
such as using risk-based enforcement to
target those facilities that pose the highest
risk to public health and the environment
and choosing to focus resources on a few
high-priority sectors each year. Policies that
spell out the objectives and methods of

an enforcement strategy help focus staff
and the regulated community on the most
important issues.

Inspection and enforcement policies provide
standard protocols for inspectors and
investigators to follow nationally and across
sectors. They are particularly useful when
inspections and enforcement are decentralized
as they help to ensure consistent priorities and
approaches across a country or sector. They
also help to instruct the regulated community
on how to demonstrate compliance. The
World Bank has reported that many national
regulatory bodies fail to publish inspection
criteria and enforcement guidance, meaning
businesses lack clarity on what rules they
should be following.*®

For example, Malaysia adopted standard
operating procedures applicable to all
enforcement officers. These procedures are
comprehensive and cover: development of

98 World Bank 2011.
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annual inspection programs; prioritization of
sectors to be the focus of enforcement efforts
based on previous compliance and non-
compliance; procedures to be followed during
inspection and investigation; methods for
sampling and collecting evidence; guidance on
recording statements; procedures for issuing
detention orders and prohibition orders

to stop specific pollution; and preparation

of documents for referring matters to the
Attorney General for prosecution.®

As the Malaysia experience illustrates, focusing
enforcement efforts on particular sectors

is @ common strategy. Using this approach,
enforcement agencies announce that two

or three sectors will receive heightened
enforcement scrutiny in the coming year. This
allows inspectors to focus their resources
instead of trying to cover all sectors. In
addition, the added attention to a sector can
cause companies to refocus attention on
compliance. For example, every three years
the U.S. Environmental Protection Agency
announces its National Enforcement Initiatives
to focus resources and attention on several
areas of significant noncompliance where
federal efforts may help to change behavior.'®

2.7 Environmental Auditing
and Institutional
Review Mechanisms

Environmental auditing provides an
independent third-party review of the
environmental performance of an industrial
facility, an agency, and even an entire
government program. Auditing of companies
and facilities can identify noncompliance and
motivate efforts to return to compliance.
Auditing of agencies and programs can

99 UNEP 2014, 7.
100 USEPA 2018.
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deter corruption and misconduct, identify
institutional shortcomings, critically analyze
government operations and programs, and
evaluate the effectiveness of regulatory
approaches to environmental problems.

Many countries seek to improve compliance
by encouraging environmental management
or compliance audits by the regulated
community. These audits are usually
conducted by an independent third-party
auditor hired by a company to review a
company'’s or a facility’s environmental
management systems and compliance

with laws and regulations. This can help

the company to proactively identify and
correct shortcomings in its environmental
compliance program.

Some countries have policies that encourage
companies to self-report the environmental
audit findings; in return, companies receive
reduced or deferred penalties provided

they come into compliance. Under Mexico’s
voluntary Environmental Auditing Program,
for example, organizations are voluntarily
evaluated by independent auditors for
compliance with environmental laws and
regulations.™’

Organizations agree to correct any
violations by a certain date in exchange for
a commitment by the Mexican Attorney
General for Environmental Protection

not to take enforcement action until after
that date. If the organization meets the
compliance requirements, it receives
certification as a Clean Industry; if it goes
beyond the requirements to achieve certain
pollution prevention and eco-efficiency
guidelines, then it receives a certification of
Environmental Excellence.

Government agencies and programs
themselves also strongly benefit from
audits. There are over 193 national auditing

101 Blackman et al. 2009; INECE 2015.
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Case Study 2.9: The Power of Information in Ghana

The AKOBEN program is an environmental performance rating and disclosure initiative
of the Ghana Environmental Protection Agency. Under the AKOBEN initiative, the
environmental performance of the 16 largest mining and 100 largest manufacturing
operations is assessed using a five-color rating scheme that indicates environmental
performance ranging from excellent to poor. These ratings are performed by the
government and annually disclosed to the public and the general media, and they aim
to strengthen public awareness and participation.

AKOBEN ratings are derived by analyzing more than one hundred performance
indicators that include quantitative data as well as qualitative and visual information.
These ratings measure the environmental performance of companies based on how
well their day-to-day operations match their compliance requirements.

The Ghana Environmental Protection Agency and companies also assess community
complaints. Companies can address community complaints and are required to
preserve a comprehensive record of the complaints and responses. The Agency can
verify these complaints by conducting field visits, holding discussions with companies
and communities, and collecting samples for technical review and analysis. The Agency
also collects data for the social responsibility evaluation by reviewing a company's
social responsibility policy, reviewing it for creating a checklist of commitments and
recommended activities to compare against what the company has actually done.

Company executives observe that

the ratings system has improved
company performance, while some
nongovernmental organizations complain
that few companies are ranked highly
and that the results are not publicized
adequately.

Limited evidence suggests some
improvement in environmental
performance by participating companies.

agencies—often called Auditors General or
Courts of Accounts and generally referred

to as supreme audit institutions—that
perform financial and other audits to help
governments and stakeholders gauge both
financial and substantive performance

of institutions and programs. These
organizations, sometimes referred to as
institutional review mechanisms, usually take
one of three forms:
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AKOBEN RATING SYSTEM

Rating Level Performance Implications
POOR Serious Risks

UNSATISFACTORY Not in compliance
GOOD In Compliance

VERY GOOD Applies Best Practices

EXCELLENT Committed to Social

Performance

Napoleonic, used in many Latin
American countries as well as France,
Italy, Portugal, and Spain, in which the
court of accounts sits in the judicial
branch and reviews government
compliance with laws and regulations
as well as ensuring that public funds
are spent appropriately;
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e |Westminster, predominant in
Commonwealth countries, in which
the office of auditor general is an

independent agency that reports to the

legislature and issues periodic reports
on government performance; and

e Board system, widely used in Asia,
which is also independent and
analyzes government spending and
reports to the legislature.

Auditing is often thought of as an examination

of the financial aspects of government
programs and institutions. This is a critical
function of auditing institutions, particularly

as financial audits help identify corruption and

waste of government resources. With respect
to environmental rule of law, performance
auditing is also critically important.
Performance auditing is a specific form of
auditing that reviews the economy, efficiency,
and effectiveness of the implementation of
laws and regulatory programs and seeks

to determine whether that implementation

is meeting the ultimate statutory goals.
Environmental performance audits usually
examine one or more of the following aspects
of governmental environmental performance:

e performance of environmental
programs;

e impacts of other government
programs on the environment;

o effectiveness of environmental
management systems and
environmental reporting;

e merit of proposed environmental
policies and programs; and

e performance of government laws and
regulations in addressing cross-cutting
environmental issues."%?

102 INTOSAI 2016, 10.
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Performance audits can be targeted (such
as examining the effectiveness of a single
regulatory program) or broad (such as
examining how to integrate climate resilience
measures across the government). For
example, Colombia’s audit agency found
that the government’s system of charging
companies for discharging effluent to
waterways was ineffective.'® It found that
discharge data often did not match the
amount charged for the discharge and did
not discourage water pollution. The agency
recommended better data collection and
more water quality sampling to improve the
program. Similarly, the Lesotho supreme
auditing agency examined the Department
of Soil and Water Conservation’s soil erosion
efforts and found, in part, that public
information campaigns were airing at times
most citizens were not watching or listening
to TV or radio and that more outreach
needed to be done for communities without
electricity, and therefore without access to
TV and radio." Case Study 2.10 shows how
performance auditing, while difficult, can
yield important insights across institutions.

Performance audits can examine domestic
implementation of international agreements

103 INTOSAI 2016.
104 Ibid.
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as well. UN Environment and the International
Organization of Supreme Audit Institutions
have prepared extensive guidance on
auditing government adherence to and
implementation of multilateral environmental
agreements.’® In addition to examining
whether a government has adopted
implementing legislation and regulations and
the effectiveness of such efforts, the guidance
notes that multilateral environmental
agreements are an important source of
criteria to use in environmental auditing as
they provide agreed-upon benchmarks and
good practices for environmental governance.

It is critical that audits be done by
independent authorities, either within or
external to institutions that implement
government programs. Independence of

the auditor and auditing institution help to
assure reliability and confidence in the audit
results. In addition, auditing institutions need
adequate capacity, resources, and political
support to achieve their missions, similar

to the needs for environmental institutions
discussed in Section 2.4 above.

2.8 Leadership

Good leaders create better environmental
institutions by directing and inspiring action,
building morale, and modeling compliance
with law, transparency, and accountability

so that these values flow through an
organization. Leaders take the intent and
directives of environmental law and translate
them into action by envisioning and setting a
direction to be followed, giving guidance and
support to staff, coordinating among staff to
increase productivity, and building team spirit
within an organization.

Leaders exist throughout agencies, across
sectors, and throughout society. Leaders can

105 UNEP 2010.
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be managers within companies who nurture a
culture of compliance by establishing policies
and holding staff accountable for results.
Leaders can be agency staff who identify
regulatory overlap or underlap to supervisors
and help guide regulatory programs to better
results. And leaders can be community
members who speak up when seeing
environmental harm and who seek justice.

Leadership means acting directly to
implement environmental rule of law

or creating the conditions under which
environmental rule of law can be
implemented in a meaningful and efficient
manner. Leaders enunciate a vision that
inspires others toward a common goal and
then reinforce that vision by acting with
integrity toward achieving that goal—as
former UN Secretary-General U Thant did
with his vision of “One World".*® Leaders like
Goldman Prize winner Zuzana Caputova see
an ongoing threat and use environmental
law to bring justice to their community:

Ms. Caputova saw a landfill affecting local
public health in Slovakia and mobilized local
institutions to close down the landfill.’"”

Institutions lead other institutions, just

as people lead other people. The way an
environmental agency conducts its business
sends clear messages to the regulated
community and other constituencies about
the agency's expectations for their behavior.
Thus, while independent auditing and review
bodies are essential, the strongest force for
institutional integrity comes when institutional
leaders comply with the law and adhere to the
highest ethical standards.'®

This section examines three aspects of
leadership critical to achieving environmental
rule of law: (1) political will to ensure that
environmental laws apply to all, (2) leadership

|

106 Thant 1994.

107 Goldman Environmental Foundation 2017.
108 Langseth et al. 1997.



Environmental Rule of Law

2. Institutions

Case Study 2.10: Performance Auditing Suggests Key Reforms
in Indonesia

The Audit Board of the Republic of Indonesia was charged with assessing the
effectiveness of water resources management activities for the Citarum River. From
2009 to 2012, the Audit Board met with a variety of agencies, experts, and stakeholders
to assess the river basin’s water management. The Audit Board used advanced
technologies, including geographic information systems and water sampling, to assess
land use and land cover and to identify likely sources of water pollution.

In completing the performance audit, the Audit Board encountered several difficulties,
notably grappling with the diversity of institutions involved in the river's management,

the complex roles these institutions played in water management, and the difficulty

of synchronizing the wide variety of regulations that applied to river management.?
After many consultations and convening meetings with the diverse set of authorities
and stakeholders, the agency recommended that the national government implement
new regulations already authorized under existing legislation to better address

water quality and undertake planning to address domestic sewage treatment and
disposal, particularly in urban areas. The auditing agency’s independence from existing
institutions and its ability to undertake a broad review of the river's management
allowed it to make comprehensive recommendations, free from existing institutional

politics or priorities.

a. ASOSAI Working Group on Environmental Auditing n.d.

in fighting corruption, and (3) management
techniques to inspire good performance.

2.8.1 Political Will

Environmental rule of law takes root when
leaders demonstrate clear and firm political
will to implement environmental laws, even
in the face of opposition and disagreement.
Political will means the firm commitment to
implement a policy, especially one that is not
immediately popular. Enacting environmental
legislation can be difficult and can require
many compromises to agree to a final law

in the legislature. But the real challenge
arises when these laws are implemented
through regulations, policies, and actions that

directly affect stakeholders' livelihoods, lands,
properties, and profits. Often environmental
rule of law falters at this critical juncture
because of a lack of political will to stand
behind implementation of the law through
clear regulations and policies that are
enforced equitably and consistently.

A growing body of case studies and
quantitative analyses highlights the
importance of leadership in environmental
policy and governance. The importance of
leadership is supported by many large-N
studies which find that the presence of a
leader has a high to moderate or mixed
positive influence on environmental
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governance outcomes.'® Correspondingly,
absence of leadership has been connected

to ineffective management outcomes,'? as
well as inertia in addressing new problems.'"
Political will is closely related to leadership,
although many factors can influence the
political will of a particular leader, just as
political will is but one of many factors
influencing governance outcomes.**2
Fundamentally, though, it must be recognized
that laws do not enforce themselves; people
enforce laws. As noted in Chapter 1, there are
many reasons that people may not comply
with a law, and reasons that governments may
not enforce a law. Environmental rule of law
thus depends on leadership and political will.

Political will requires vision as well as courage.
In the early 1970s, political leaders in the U.S.
Senate recognized that industrial and motor
vehicle pollution were unsustainable and were
causing increasing levels of public discontent.
They worked across political parties and with
the executive branch to create a system of
environmental laws that became a model for
modern environmental law."'3 Their vision

of a cleaner environment coupled with a
commitment to finding a system that would
work despite opposition and several missteps
along the way led to dramatic improvement

in environmental conditions in the United
States and widespread public support for
environmental regulation.

More recently, then-President Ellen Johnson
Sirleaf of Liberia repeatedly showed her
political will in reforming forestry governance.
Under Charles Taylor, timber had helped
finance civil war in Liberia; the UN Security
Council imposed a ban on Liberian timber in
an effort to end the conflict, and sustained

109 See, e.g., Pagdee, Kim, and Daugherty 2006; Evans et
al. 2015.

110 Fabricius et al. 2007.

111 Scheffer, Westley, and Brock 2003

112 DFID 2004.

113 Lazarus 2008; Billings 2015.
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the ban until the country had reformed the
laws and institutions governing forestry."*
Following her election, President Johnson
Sirleaf instituted a code of conduct for public
servants, declared a no-tolerance policy
towards graft, and vowed to be transparent
about her own finances. She cancelled all of
the existing timber concessions (a review had
shown that not a single concession was legal)
and pushed through the National Forestry
Reform Law and implementing regulations.
The Security Council lifted the ban in 2006.

President Johnson Sirleaf continued to

exert her political will to fight corruption

in the forestry sector in subsequent years

by concluding a Voluntary Partnership
Agreement with the European Union to
ensure that all logs, timber, and timber
products exported were legal;, adopting a
regulatory and institutional infrastructure

to ensure timber legality; and cancelling
private use permits that had been illegally
granted.”> Notwithstanding the vested
interests (domestic and international), the
limited institutional resources, and the many
competing priorities facing her as she led the
rebuilding of her country after a brutal civil
war, President Johnson Sirleaf showed great
resolve to ensure that Liberia’s forestry sector
was governed and administered according to
the rule of law.

The international community also plays a
critical role in fostering and building political
will across nations. When political pressure
builds domestically that may undermine
environmental initiatives, peer pressure

from other countries, regional bodies, and
international organizations can help reinforce
the need for responsible environmental action.

114 Altman, Nichols, and Woods 2012.
115 Ibid.; Beevers 2015.
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Figure 2.10: The Corruption Perception Index and
Natural Resource Rents
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Note: The scale of perceived corruption is based on the Perception Corruption Index (CPI). For the purposes of
this chart, Perceived Corruption = (| 100-CPI|). The chart only includes countries with data available from both
the World Bank and Corruption Perception Index databases.

2.82 Anti-Corruption Measures that natural resource wealth greatly increases
the likelihood that corruption will be rife.””
Corruption is an issue in all countries, Figures 2.10 and 2.11 illustrate this correlation.
regardless of how developed their institutions ~ Having government officials responsible for
are. Countries that are heavily reliant upon great wealth, particularly when government
natural resources as a source of gross pay may be meager, creates conditions that
domestic product are particularly at risk from ~ are conducive to graft and corruption. In fact,
corruption because the government usually some scholars believe that the connection
controls access to many of the resources.® between natural resource wealth, rent
Studies that have compared countries with seeking, and corruption is the root cause of

similar social and economic conditions find

117 These same findings have been made when com-
paring resource-rich and resource-poor regions
116 For a review of the literature, see Paltseva 2013. within the same country. See Paltseva 2013.
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the resource curse discussed in Section 2.1.2.1
above."® In addition, several scholars point to
the fact that corruption directly impacts the
environmental health of the public."” Rather
than imposing its costs equally across society,
corruption can act as a regressive tax and
discourages the poor from seeking access to
basic public services, such as water.™?

Countries that are industrialized are also
vulnerable to corruption, as the cost of
compliance with environmental regulation
can be significant and the pay and resources
available to environmental regulators can

be minimal. Accordingly, measures to fight
corruption, which are discussed below, can
reduce the potential for graft and bribery of

118 Pendergast et al. 2011.
119 Welsch 2003; Damania 2002.
120 Kaufmann, Montoriol-Garriga, and Recanatini 2008.

82

Environmental Rule of Law

officials such as inspectors, enforcers, and
permitting officers.

Transparency and accountability are the
primary tools for preventing and punishing
corruption.'?

As corruption thrives when there is no
oversight, transparency regarding contracting,
inspections, and enforcement fosters a culture
of compliance within an institution and the
regulated public.’?? Transparency increases

the chance for detecting illegal behavior.
Ensuring that instances of good ethical conduct
are rewarded, and instances of poor ethical
conduct are publicized, can also help to end
corruption. A number of studies show the
impact of institutional transparency on lowering
corruption, empowering local voices, increasing
citizen engagement, and improving budget
utilization.'? Studies have even found “a clear
correlation” between increased transparency
and human development indicators.™*

Many countries publish standards for ethical
conduct that staff pledge to uphold upon
taking office. For example New Zealand's
Standards of Integrity & Conduct—issued by
the State Services Commissioner under the
State Sector Act 1988, section 57—declares
that government employees must be fair,
impartial, responsible, and trustworthy.

The code of conduct’s implementation
guidelines suggest policies and procedures to
ensure that government organizations meet
expectations in each of these four areas.’®
Ensuring that such standards are publicized,
adhered to, and enforced can build a culture
resistant to corruption.'?®

121 For a review of the theory and emerging evidence
on transparency in the management of extractive
resources and their revenues, see Epremian et al.
2016.

122 Fasterling 2012.

123 Gaventa and McGee 2013.

124 de Renzio et al. 2009.

125 New Zealand State Services Commission 20009.

126 Whitton 2001.
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Figure 2.11: The Relationship between Corruption and
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Independent auditing and institutional
review mechanisms, like those described
above, also play important roles in detecting,
investigating, and deterring malfeasance.
The International Network of Supreme
Auditing Institutions has published extensive
guidance on undertaking comprehensive
auditing to detect and deter corruption in
the environmental context.™” Whistleblower
protections are also effective. Such
protections ensure that those who report
instances of corruption are protected from
reprisals and often provide rewards to
those who identify illegal behavior that is
substantiated, as discussed in Chapter 4.

127 INTOSAI 2013.

2.8.3 Pay and Personnel
Management

Sound personnel management practices—
ranging from timely and fair performance
reviews to adequate pay—build dedicated
work forces that implement environmental
rule of law. Pay is widely recognized as

a determinative factor in public-sector
performance and as a key component of
institutional capacity-building.?®

Pay impacts motivation, work effort,
recruiting, and retention rates. Although pay
is not a primary determinant of corruption,
evidence indicates it plays a role, particularly

128 Stajkovic and Luthans 2003.
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Case Study 2.11: Structuring Pay Incentives to Reduce Misreporting
of Pollution in Gujarat

In 2009 and 2010, the Gujarat Pollution Control Board in India used a third-party audit
system for plants with high potential to pollute as part of its regulatory program. Under
this system, auditors visited the plant and took samples three times over the course of
a year, then submitted an audit report to the Pollution Control Board that could serve
as the basis for regulatory action. The audit system incorporated several safeguards

by requiring auditor accreditation, limiting an auditor from accepting consultancy work
from the plants they audited, limiting the number of audits undertaken in the year, and
granting authority to decertify auditors found to be inaccurate.

Despite these safeguards, an experiment designed to measure the effects of the
auditors’ pay incentives revealed striking results. In the first year of the experiment,
auditors were randomly assigned to a group of plants (the “treatment group”),

paid through a central account, and informed that their audits could be subject

to verification. In the second year, auditors assigned to the treatment group were
informed their pay for an audit would be scaled based on its accuracy. The “control
group” of auditors continued to be paid by plants directly and was not told that their
audit could be subject to backchecks.

The control group systematically
underreported pollution readings,

A. Control Plants
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compared to the results as measured
by backchecks. Notably, auditors in
the control group systematically and
incorrectly reported many pollution
readings to be just below the regulatory
standard (i.e., in compliance). In the
treatment group, on the other hand,
the changes in pay incentive structure
resulted in the audits reporting results
consistent with backchecks by the end
of the experiment. More remarkably,
the plants that were subject to
increasingly accurate audit reports
responded by significantly reducing
their pollution emissions.2 Thus,
performance-based pay incentives not
only improved employee performance,
they improved environmental
outcomes.

a. Dufloetal.2013.
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in petty corruption.’ Evidence suggests that
bribery can become endemic in countries that
have undercompensated public servants.'°

Performance-based pay means that
compensation is tied to certain performance
measures, such as the number of inspections
conducted. This compensation method can
provide a strong incentive to align employee
motivation to performance outputs. To work
successfully, the metrics used must be clear,
measurable, and attributable to the employee
being reviewed.

Performance-based pay has to be used

with care in the context of environmental
regulatory and enforcement institutions
where environmental outcomes, such as
reduced pollution, can be difficult to tie to the
performance of a particular employee. Metrics
such as number of permits issued, inspections
conducted, and enforcement actions taken
are often used. It is important to note,
however, that these are not direct proxies for
environmental outcome. As noted in Case
Study 2.11, performance-based pay can create
important incentives and disincentives alike.
As a result, it is important to consider both
quantitative metrics (such as those above)
along with more qualitative considerations
(such as citizen satisfaction surveys) to more
completely understand performance.

Another effective management tool is the

use of competitive, transparent processes for
filling positions. These processes increase the
likelihood that the best staff have been hired,
free from favoritism and undue influences.
This builds public confidence in the institution
and attracts qualified staff.

Conducting performance reviews at

least annually and providing periodic
constructive feedback to staff can also be
effective management tools. Staff who are

129 Mookherjee et al. 1995; Rijckeghem et al. 2001.
130 Gorodnichenko and Peter 2007.
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underperforming can be given clear, concrete
examples of ways they can improve, while
staff who are performing well can be praised
and told how they are excelling. This helps
ensure staff accountability and builds morale.

2.9 Opportunities and
Recommendations

Effective institutions are essential in
overcoming the implementation gap in
environmental rule of law. To be effective,
institutions need adequate resources, clear
mandates, effective coordination, reliable
data, and sound leadership.

Many countries have environmental laws and
institutions in place but have yet to realize
their full potential. Often, these laws and
institutions were modeled on those in other
countries, and they have not been adapted to
reflect local culture, practices, and resources,
or fully fleshed out to provide sufficient
direction, authority, and mechanisms for
implementation. Many opportunities exist to
strengthen institutions to make them more
effective and legitimate, thereby strengthening
not only environmental rule of law, but social
inclusivity, cohesion, and stability.

As an initial step, policymakers can evaluate
the current mandates and administrative
structure of environmental institutions to
identify regulatory overlap or underlap.
Supreme audit institutions or other
independent oversight bodies can be tasked
with examining the overall effectiveness of
existing efforts and with recommending ways
to better tailor the country’s environmental
institutions to existing environmental,
economic, and social priorities. Convening
stakeholders from government, communities,
regulated parties, and academia can yield
further insights into whether the risks are
being identified and prioritized appropriately
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and whether effective means are being used.
This can help policymakers better target
scarce resources and engender confidence
and trust from the public.

Because there is significant competition for
scarce government resources, innovative
policies can increase environmental impact
without increasing spending. For example,
many countries have required the regulated
community to publicly disclose emissions

and waste disposal data, which motivates
companies to reduce environmental impacts.
Other nations rank polluters based on
performance criteria to spur the private sector
to comply with or even exceed compliance
requirements. Announcing enforcement
priorities can bring public attention to areas of
potential noncompliance and encourage the
regulated community to take corrective action
before inspectors arrive.

Leaders and staff who demonstrate integrity
in managing environmental institutions
engender a culture of compliance that can
spread beyond the institution. Corruption
within an institution undermines goodwill
and compliance efforts. Common sense
management techniques, such as adequate
pay, performance reviews, and meaningful
performance measures, can boost staff
morale and deter corruption, which in turn
can result in better environmental outcomes.

International institutions, nongovernmental
organizations, and bilateral agencies build
capacity, share information, and finance many
domestic efforts to implement and enforce
domestic environmental laws. They are often
crucial partners in investigating transnational
environmental crime. The international
community’s efforts to coordinate, train, and
provide resources are essential to fostering
improved implementation of environmental
rule of law.

Although they are often viewed as mundane
tasks, investing in information collection

86

Environmental Rule of Law

and management systems is vital to building
strong institutions. Putting in place data
quality guidelines and standardized data
collection systems can help streamline
information collection and management,
reduce burden on both the regulatory and
regulated communities, and increase data
reliability and accessibility.

The form of a country's environmental
institutions should, over time, come to match
the contours of the country’s local institutions.
Often this can mean looking for opportunities
to engage with customary institutions

to strengthen environmental rule of law,
particularly in rural areas. Communities
possess vast amounts of knowledge and have
developed customs over centuries to manage
natural resources. Opportunities to rely on
these practices and customs can be explored
to strengthen environmental outcomes and
public engagement.

Effective institutions are the engines that
drive environmental rule of law around the
globe. This chapter has outlined principles for
sound design and maintenance of institutions
to help achieve optimum performance.
Because each country context is unique, and
because circumstances and best practices are
continuously evolving, the best institutions
embark on a process of constant learning
and reexamination of their goals and
methods to ensure they are delivering sound
environmental rule of law.
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3.1 Introduction

Environmental rule of law requires a whole-
of-society approach. While substantial
emphasis is naturally placed on strengthening
governmental institutions at the national,
regional, and local levels, civil society' also
plays an essential role.

The effective engagement of civil society
results in more informed decision making by
government, more responsible environmental
actions by companies, more assistance in
environmental management by the public,
and more effective environmental law.

When civil society has effective access to
environmental information and meaningful
opportunities to participate, it is better
equipped to hold violators to account and

1 This Report takes a broad view of civil society that
encompasses a wide range of actors and interests
that are distinct from the government and private
sector. In practice, civil society tends to be diverse
and heterogeneous, with varying (often competing)
interests, experiences, and capacities.

ensure compliance with environmental
protections and thus to support development
of environmental rule of law. It can also help
to monitor environmental management

and ensure that ministries and other
governmental authorities undertake

actions required by law and that are in the
public interest. Involving vulnerable and
marginalized populations that are often
excluded from decision making and yet

are most affected by environmental and
natural resource decisions is a challenging
but integral aspect of civic engagement.
Including the public in decisions about the
environment and natural resources is a
cornerstone of good governance that has the
benefit of building trust of local communities
in government, which increases both social
cohesion and environmental rule of law.

Civic engagement is a dynamic process

in which information is shared between
government and the public as part of inclusive,
consultative, and accountable decision making.
Meaningful participation of civil society in
environmental decision making provides a
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range of environmental, economic, and social
benefits to government agencies, business, civil
society, and the broader public. For example,

a review of 239 cases of public participation in
environmental decision making in the United
States found that decisions were substantively
improved in a significant majority of cases

(68 percent).? Participation was found to add
new information to analyses; lead to new

and innovative solutions; reframe issues (and
potential solutions) from a more holistic and
integrated point of view; and result in more
cost-effective solutions. The analysis suggested
that the process of participation—rather

than its context or the nature of the issues at
hand—is largely responsible for success. It also
found that intensive and deliberative processes
are more likely to be successful.

The fundamental role of civic engagement
in environmental decision making was
formally recognized in Principle 10 of the
1992 Rio Declaration on Environment

and Development.? Rio Principle 10
articulated the three pillars of civic
engagement in environmental decision
making: (1) broad access to information
concerning the environment that is held
by public authorities; (2) realistic and
meaningful opportunities to participate
in decision-making processes related to
the environment; and (3) effective access
to judicial and administrative proceedings
to provide redress and remedy to uphold
both the access rights themselves and
other environmental protections that are
guaranteed under law.*

2 Beierle and Cayford 2002.

3 The Rio Principle 10 pillars are commonly referred
to as “access rights,” “public participation,” and
“stakeholder participation,” or as the components
of “environmental democracy.” In this Report, we
use the term “civic engagement” to emphasize
the participatory approaches to strengthen
environmental rule of law.

4 UNGA 1992.
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These three pillars are not only practical
mechanisms for implementing civic
engagement, but access to these procedural
guarantees has increasingly been
acknowledged by the international community
as the necessary basis for ensuring protection
of both the emerging right to a clean and
healthy environment and other substantive
rights.> As procedural rights, the elements

of civic engagement do not guarantee a
specific environmental or social outcome,

but rather help to ensure that decisions

and actions impacting the environment
adequately and equitably represent the
various interests of citizens and stakeholders.
In doing so, they contribute to the recognition
of environmental deprivations of existing
rights, and the increased transparency and
accountability in decision making, building

a stronger basis for environmental rule of
law to produce more effective and equitable
environmental outcomes.

Over the years since the 1992 Rio Summit,
these procedural obligations have been
elaborated in international and regional
treaties and nonbinding agreements, in

5 UNGA 2018.
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international jurisprudence, through the
development and implementation of a
wealth of national legal and regulatory
frameworks, and in voluntary international
standards. As a result, the basic principles
and key elements of these procedural
rights have been elaborated, and the
lessons learned in countries around the
world demonstrate the fundamental role
meaningful engagement of civil society
plays in building environmental rule of law.
Experience in implementing these various
elements also provides insights into the
challenges of effective civic engagement,
particularly in the face of emerging threats
such as climate variability and change, as
well as other environmental challenges
such as biodiversity loss and pollution
among others. Many of these challenges
are common across countries and regions,
offering opportunities for sharing lessons
for innovative solutions across jurisdictions,
which are explored in this chapter.

This chapter focuses on the rights to
information and participation in decision
making. Access to justice is covered
separately in the Justice Chapter, in

order to fully cover all aspects of judicial
remedies and enforcement as related to
environmental rule of law. It is important
to recognize that these three pillars of civic
engagement—information, participation,
and justice—act in a synergistic and
mutually reinforcing manner to support
increased inclusivity, transparency, and
accountability in environmental rule of law,
as shown in Figure 3.1. Access to information
allows for more informed and effective civic
engagement in the creation, implementation,
and enforcement of environmental laws.
Participation improves the information
available to decision and law makers and
among stakeholders and also provides a
means for resolving disputes before they
escalate. Access to justice ensures that
governments and other decision-making

3. Civic Engagement

bodies respect the procedural rights of
access to information and participation,

the substantive environmental interests

of the various affected parties guaranteed

by law, and the public's role in ensuring
robust enforcement of environmental laws.
Together, the three pillars are a critical part of
environmental rule of law.

Figure 3.1: Three Pillars of Civic
Engagement

Access to
information

Access to
justice

Public
participation

For example, if a forestry concession is to be
awarded by the government, it is critical that
the public be informed that a concession is
being considered as soon as practicable. The
government can provide information about
potential concession areas and potential
environmental and social impacts. With

this information, the public can participate
in the design and award of the concession,
provide information the government and
concessionaire may not have, and can
monitor the concession once awarded. With
access to justice, the public can ensure that
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its rights are respected, that the government
follows the legally mandated processes in
managing the concession and its revenues,
and help oversee and ensure long-term
enforcement of the terms of the concession.

This chapter explores the legal and

practical tools for civic engagement

that support environmental rule of law.

After reviewing the various types of civic
engagement, its benefits, and challenges to
its implementation, the chapter discusses
ways that States are providing access to
environmental information and enhancing
public participation in environmental decision
making.

3.1.1 Continuum of Civic
Engagement

Civic engagement exists as a continuum of
practices that can be separated into three
major types, as shown in Figure 3.2: informing
civil society, consulting with civil society, and
actively engaging civil society.

Figure 3.2: Continuum of Civic
Engagement

Informing Engaging

Consulting

90

Environmental Rule of Law

At one end of the continuum is informing
civil society—or providing clear and unbiased
information that clarifies the environmental
issues at hand, how a decision-making
process or proposed law or regulation might
impact the environment, any alternatives to
proposed decisions or actions, and potential
solutions to any conflicts that might arise. This
is essentially a one-way flow of information
from the government, often through hired
consultants, to civil society; and it is not
engagement in its true sense. However,
access to information is the basis for and

a prerequisite to more interactive forms of
stakeholder engagement. It enables civil
society to understand the nature of issues
and to decide whether their involvement

in shaping those issues is necessary. The
process of informing civil society thus
improves the quality of more participatory
forms of engagement by ensuring that all
involved are reasonably informed. As Case
Study 3.1 shows, providing information on
the state of the environment helps citizens
understand the quality of their environment,
gauge environmental priorities, assess the
performance of environmental laws and
agencies, and determine how to improve
environmental compliance and enforcement.
There are many ways to provide the public
with environmental information, including
websites with up-to-date information on

the state of the environment and sources of
pollution; information repositories; hotlines;
briefings; and use of the press and media to
communicate with the public.®

Further along the continuum is consulting
with civil society. Consultation not only
provides civil society with information, but
also seeks feedback on proposed and ongoing
activities. This may include opportunities

to provide written comments on proposed
projects that are undertaking environmental
impact assessment or to review proposed

6 Henninger et al. 2002, 61-64.
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Case Study 3.1: New Zealand's Environmental Reporting Act

New Zealand’s Environmental Reporting Act 2015 calls for the government to publish
a synthesis report every three years that describes the state of New Zealand'’s
environment, pressures that the environment faces, and impacts that the state of the
environment is having on ecological, economic, social, and public health.? The Ministry
of Environment and the Statistics Office are to collaborate in producing the report.
The Act also requires these offices to produce a domain report every six months that
examines one of five domains (air; atmosphere and climate; fresh water; land; and
marine) so that each domain is examined every three years.

The first synthesis report was released in 2015, and the government also maintains a
website that presents indicators and trends across the five environmental domains as

well as about biodiversity.©

a. Environmental Reporting Act 2015 (New Zealand), sec. 8, available at http://www.legislation.govt.nz/
act/public/2015/0087/latest/whole.htm|#DLM5941112.

http://www.mfe.govt.nz/publications/environmental-reporting/environment-aotearoa-2015.

c. http://www.stats.govt.nz/browse_for_stats/environment/environmental-reporting-series/

environmental-indicators/home.aspx.

environmental permits for facilities. As
such, consultation can help to ensure that
government staff follow the required steps
and standards; this is especially important
when government capacity is limited or there
may be concerns about agency capture.’
Consultation may also involve surveys or
interviews to determine public views on
proposed environmental laws or public
hearings to gather oral comments. Surveys
and hearings can be particularly useful in
determining systemic performance, and

in identifying areas that require reform or
other measures to ensure environmental
rule of law. In essence, consultation is two-
way communication in which the opinions
and values of interested and affected parties
in particular, and civil society in general, are
asked for and duly considered, even if they
are not necessarily incorporated into a final
decision, project design, or law. Case Study

7  Bruch 2002.

3.2 gives an example of Quebec’s consultation
process.

The most substantial form of civic
engagement—both in terms of impact

and cost—is active engagement. Beyond
presenting civil society with options and
seeking their feedback, active engagement
involves people much earlier and continues
throughout the process. People may be asked
to help identify environmental compliance
and enforcement issues or to assist in
monitoring and enforcement. This may
involve formal or informal discussions with
stakeholder groups. At this highest level of
participation, stakeholders become active

in making, implementing, monitoring, and
enforcing environmental decisions. Case
Study 3.3 below discusses Mongolia's use of
councils to actively engage stakeholders in
sustainable development.
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Case Study 3.2: Consulting the Public on Hydraulic Fracturing

In 1978, the Canadian province of Quebec passed the Environmental Quality Act,
establishing the Bureau d’'audiences publiques sur 'environnement (Bureau of Public
Hearings on the Environment). The Bureau’s core mission is to consult citizens on the
environmental, social, and economic impact of proposed policies in order to advise
Quebec's environmental ministry. Since 1990, the Bureau has held public hearings on a
wide variety of topics, including on the question of shale gas exploitation.

In the mid-2000s, geologists discovered substantial hydrocarbon reserves in the shale
deposits of Quebec’s Saint Lawrence Lowlands. In 2010, the Environment Ministry

of Quebec asked the Bureau to hold a public consultation on the potential impacts

of continuing to allow the use of hydrofracturing, the only economical technique for
accessing the Province’s shale gas reserves. One year later, the Bureau reported that

it was unable to fully complete its consultation because “for certain fundamental
[scientific] questions, the answers are either incomplete or nonexistent.” In response,
the Quebec government imposed a moratorium on drilling in June 2011. The
continuance of the ban was contingent on the undertaking of an environmental impact
study, which informed the Bureau’s second series of public consultations in 2013.

Quebec citizens expressed concern in the Bureau's consultation over the dangers

of hydrofracturing and, largely on the basis of the Bureau’s 2014 final report,® the
Quebec Government decided to permanently ban the practice, effectively stopping the
exploitation of shale gas in the Province.

a. BAPE2014.
3.1.2 Evolution of Civic The 1998 Aarhus Convention?® is the leading
Engagement binding international treaty requiring States

to adopt specific measures to ensure civic
engagement. In 1998, the countries of the
United Nations Economic Commission for
Europe adopted the Aarhus Convention.
There are 47 Parties to the Convention, which
remains open to accession by any state.’ The
Convention focuses on the twin protections
of environmental and human rights, explicitly
linking sustainable development with effective

Civic engagement has been guaranteed and
otherwise promoted through numerous
treaties, statutes, regulations, and voluntary
standards. These instruments view civic
engagement both as essential to good
environmental governance and to good
governance. Ironically, as norms and
opportunities for civic engagement have
increased, some States have introduced new

restrictions on the activities of civil society. 8  The full name of the convention is the United

Nations Economic Commission for Europe
Convention on Access to Information, Public
Participation in Decision Making and Access to
Justice in Environmental Matters.

9 https://www.unece.org/env/pp/ratification.html.
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Case Study 3.3: Convening
Stakeholders to Plan for
Development in Mongolia

The Asia Foundation in Mongolia
supported creation of Local Multi-
Stakeholder Councils. The Councils
are intended to ensure a balanced
ecosystem, responsible resource use,
and channel the benefits of resource
use toward sustainable development.
With representatives from mining
companies, local governments, and
communities throughout Mongolia,
the Councils give the public the
opportunity to participate in
monitoring mines, determine if there
are any problems with the mines,
and create consensus-based multi-
stakeholder environmental plans for
local resource development. Efforts
to achieve the latter have generally
been successful, with 28 Councils
having been established as of 2018.2

a. Blessing and Daitch 2018.

civic engagement and environmental rule of
law. Under the Convention, as a minimum
standard, Parties must develop legal
frameworks that require: the collection and
dissemination of environmental information
to the public; the provision of meaningful
opportunities for participation in decisions
on activities, programs, plans, and policies,
as well as in the preparation of laws, rules,
and legally binding norms related to the
environment; and the creation of specific
mechanisms to enable the public to enforce

3. Civic Engagement

access rights and environmental laws more
broadly.™

Other regional processes are underway

to develop tailored legal instruments to
operationalize the pillars of Principle 10.™
For example, the Regional Agreement on
Access to Information, Public Participation
and Justice in Environmental Matters in Latin
America and the Caribbean was adopted in
March 2018."2 The Organization of American
States and the African Union have developed
model laws on access to information.'
Following consultation with governments and
civil society organizations, UN Environment
developed the Bali Guidelines to assist
States in effectively implementing their
commitments to Principle 10 within the
frameworks of their national legislation and
processes. The 1991 Espoo Convention and
its 2003 Protocol on Strategic Environmental
Assessment contain significant provisions on

10 UNECE 2014, 19. In October 2002, through
Decision 1/7, the first Meeting of the Parties (MOP)
established a Compliance Committee to review
compliance by Parties with the Convention. To
trigger the compliance mechanism, a Party may
make a submission about compliance by another
Party; a Party may make a submission concerning
its own compliance; the Convention secretariat may
make a referral to the Committee; or members of
the public may make communications concerning
a Party’s compliance with the Convention. UNECE
Decision 1/7, paras. 15, 17, 18, October 2002,
available at https://www.unece.org/fileadmin/DAM/
env/pp/documents/mop1/ece.mp.pp.2.add.8.e.pdf.

While other multilateral environmental
agreements have not historically allowed
communications from civil society and the public
in general, a growing number have recognized
that communications from the public can be a
valuable channel of information about parties’ non-
compliance.

11 See Bruch 2002.

12 https://www.cepal.org/en/regional-agreement-on-
access-to-information-public-participation-and-
justice-in-environmental-matters-in-latin-america-
and-the-caribbean.

13 OAS n.d.; African Commission on Human and
Peoples’ Rights 2012.

14 UNEP 2010, pt. A; see also UNEP 2015.
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Figure 3.3: Benefits of Civic Engagement
Better informed decisions Avoidance of conflicts
Increased civil society capacity Public support for government actions
Public empowerment Increased monitoring and enforcement
Trust between stakeholders

civic engagement in domestic, transboundary,
and strategic environmental assessments.'
And many international trade agreements,
such as the North American Free Trade
Agreement, contain environmental side
agreements that require public consultation
in environmental matters.'®

Since the 1992 Rio Earth Summit, domestic
laws and regulations have significantly
expanded civic engagement in environmental
matters. At least half of the countries of the
world have adopted legislation guaranteeing
access to information in general or
environmental information in particular.’”
The rapid growth of national legislation
globally on environmental impact assessment
has included a wide range of associated
information sharing, consultation, and
engagement activities at both the domestic
and international level.

The Environmental Democracy Index
highlights both progress and limitations

in the adoption and implementation of
legally binding rules ensuring access

to environmental information, public
participation, and access to justice.’® For
example, the Index shows that while 65 of 70
(93 percent) countries assessed have at least
some legal provisions for citizens' rights to

15 Wates 2005; UNECE 2014.

16 Bruch 2002.

17 Banisar etal. 2012.

18 See World Resources Institute and The Access
Initiative 2015.
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environmental information, almost 80 percent
of the countries ranked only “fair” or “poor”
with respect to laws on public participation.™

Thus, civic engagement has blossomed from
Rio Principle 10 into a multitude of regional
and state provisions that form a strong legal
basis for civic engagement in environmental
governance, but much remains to be done to
fully implement these provisions, especially
with respect to more substantial forms of
civic engagement.

3.1.3 Benefits of Civic Engagement

When implemented well, civic engagement
improves both the quality and the legitimacy
of the policy process.? Including civil society
in decision making broadens the base

of knowledge and expertise, and it can

also engage the public in monitoring and
enforcement activities, leveraging scarce
governmental resources (see Figure 3.3).
Perhaps as important, having companies,
agencies, and the public work together

on critical environmental issues builds
relationships and weaves a stronger social

19 Ibid.

20 For example, a study that tracked the accuracy of
environmental and social impact assessments in
five transboundary watercourses found a direct
correlation between the level of public involvement
in the process and the accuracy of the assessment
in predicting environmental and social impacts.
Bruch et al. 2007b.
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fabric—as well as often resulting in more
durable environmental protections.

In addition to improved quality and legitimacy
of decision making, civic engagement also
provides a means for identifying and resolving
potential conflicting interests among various
groups before they escalate. For example,
communities often use a plot of land for
various purposes that may not be apparent
to a government agency or concessionaire. By
surveying the community and engaging them
about land uses early in a concession process,
public participation may reduce the incidence
and severity of land disputes associated with
natural resource extraction concessions.?' The
Munden Project estimates that land disputes
can delay and drive up the cost of large-scale
extraction projects by a factor of almost 30.?>
Engaging the public, and particularly affected
communities, can help to address potential
concerns about representation both generally
in the country and within communities; this
reduces the likelihood that arbitrary decisions
will be made or makes it more likely that

the representatives that claim to speak for
communities are legitimate.”

Civic engagement also raises public
awareness of the reasons for and contents
of environmental policies and laws, thus
building the capacity of civil society to
participate meaningfully in monitoring

the implementation and enforcement of
those laws, and enhancing motivations for
compliance. In Indonesia, the Program for
Pollution Control, Evaluation, and Rating
involves publicizing and engaging the public
on companies’ compliance with pollution
discharge standards, leading to a significant
increase in compliance with pollution laws.?*

21 Jensen 2011, 20.

22 Munden Project 2012, 3.
23 See Section 3.3.4 infra.
24 Henniger et al. 2002, 58.
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When civil society and the public are
excluded, there is a higher likelihood that
the decisions will not adhere to key public
concerns and priorities and that trust will be
undermined by the opacity of the decision-
making process and the appearance (or
actual existence) of a hidden agenda.
Moreover, a culture of exclusion, avoidance,
and noncompliance fundamentally and
significantly hampers the realization of
environment-related rights. An example

of this can be found in the instance of
Vietnamese Laska Pure Water Plant’s
production and sale of “mineral water.” This
bottled water was distributed nationally
within Viet Nam but not sold in cafes in Hai
Duong, where people refused to drink it
because they knew the water was in fact
river water repackaged as “mineral water.”
The majority of the country, however, did not
have the information important to their own
health and safety.®

3.1.4 Civic Engagement
Implementation Challenges

The Environmental Democracy Index

has found that while there has been
substantial progress in enacting laws on
civic engagement, challenges remain with
implementation and enforcement. For
example, data on air and drinking water
quality are only publicly available in roughly
50 percent of the countries surveyed, and
while all but nine of the countries make at
least some of their environmental impact
assessments publicly available, only 33
percent do so consistently, as shown in Figure
34.

There are three key challenges to practical
implementation of civic engagement:
implementing regulations, capacity, and
political will.

25 lbid., 47.
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Latvia, Lithuania

Zimbabwe

measurements of implementation of these laws.

Figure 3.4: The Environmental Democracy Index (2015)

Countries designated “Very Good” by the Environmental Democracy Index:

Countries designated “Good” by the Environmental Democracy Index:

Argentina, Brazil, Bulgaria, Cameroon, Chile, Colombia, Costa Rica, Dominican Republic, Ecuador, El Salvador,
Estonia, Hungary, India, Indonesia, Ireland, Japan, Macedonia, Mexico, Mongolia, Nicaragua, Panama, Peru,
Romania, Russia, South Africa, Trinidad and Tobago, Ukraine, United Kingdom, United States, Venezuela,

Countries designated “Fair or Limited” by the Environmental Democracy Index:

Australia, Bangladesh, Belize, Benin, Bolivia, Cambodia, Canada, China, Democratic Republic of the Congo,
Ethiopia, Gabon, Ghana, Guatemala, Honduras, Israel, Jamaica, Jordan, Kenya, Madagascar, Nigeria, Pakistan,
Papua New Guinea, Paraguay, Philippines, Tanzania, Thailand, Turkey, Uruguay, Viet Nam

Countries designated “Poor” by the Environmental Democracy Index:
Congo, Haiti, Malaysia, Namibia, Nepal, Saint Lucia, Sri Lanka

Source: Environmental Law Institute, adapted from Environmental Democracy Index 2015b.

Notes: The 2015 Environmental Democracy Index is based on assessments of 70 countries conducted in 2014.
It tracks progress in enacting national-level laws, regulations, and practices. It does not include comprehensive

While most countries have committed
through treaties, constitutions, or laws

to advancing the three pillars of civic
engagement, many countries have not

yet adopted the necessary implementing
regulations, procedures, and policies to
guide agency officials. Without this specificity,
civic engagement can devolve into token
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procedures that do not yield meaningful
public participation.

Some countries may support transparency
or public participation in particular contexts
(such as information on the state of the
environment), but have yet to extend it

to helping to ensure environmental rule

of law. As discussed in this chapter, a
growing number of countries are utilizing
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transparency and public participation to
empower the public to know whether there
are environmental violations and to act on
those violations. This often results in the
development of legal requirements that are
broadly articulated but narrowly interpreted—
limiting the practical scope of engagement.

A second key challenge in engaging the public
relates to the capacity of government bodies.
Often, agencies have limited staff, and they
are not adequately trained in how to engage
with members of the public, particularly

in supporting environmental compliance
and enforcement efforts. It can be difficult
for public officials to contact traditionally
marginalized or vulnerable segments of
society and to communicate effectively

with them, to determine who are legitimate
representatives of local communities, and
to find the appropriate fora and techniques
to ensure that stakeholders feel free to
voice their opinions and participate actively.
This is further complicated in situations
where there is a history of mistrust between
civil society and government or in which
opportunities to participate in the past have
been manipulated to the disadvantage of
certain groups. Many governments seek

to address this by designating dedicated
public engagement staff and by building the
capacity of government officials to engage

in meaningful public participation, such as
India’'s requirement that officials be trained
under the 2005 Right to Information Act.?®

Civil society capacity can also be a challenge.
Ongoing efforts to increase the level of
participation of civil society have resulted in
a certain amount of “participation fatigue,”
particularly where only a few organizations
have the capacity to be involved in
environmental decision making. This fatigue
is not only felt by organizations, but also by
communities that are called to stakeholder

26 UNEP 2015, 59.
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engagement meetings which turn out, over
and over again, to be a tick-box exercise so
that their views are not actually considered.
Additionally, in many developing countries,
the low level of capacity in civil society means
that the same individuals or organizations are
involved repeatedly in projects and programs,
sometimes resulting in a perception of (or
actual) collusion with government.

The third key challenge in many countries—
and perhaps the most important—is the lack
of political will and an entrenched culture

of centralized decision making. In countries
where there is a tradition of centralized
decision making, there is reluctance to share
power with subnational governmental units
or with the public. This leads to a tendency
to consider civic engagement to be a process
of building stakeholder buy-in or of public
relations and strategic communications aimed
at bringing civil society into line with the
government'’s point of view, rather than as a
potential check on illegal actions. This can be
particularly true for government staff used
to making what they consider to be complex
decisions requiring a high level of technical
understanding. The key to building political
will is building official awareness of the value
of transparency and public participation to
ensuring environmental rule of law.

While public participation engages citizens in
government decisions, it is not a replacement
for government. Public participation helps
support and hold accountable public

officials and agencies; it does not substitute
for government actions investigating and
prosecuting environmental violations.?’

The next section discusses access to
information, followed by a discussion of
public participation.

27 World Bank 2009; Odugbemi and Lee 2011;
Ackerman 2005.
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3.2 Access to Information

Effective and timely access to accurate
environmental information is both a
cornerstone of civic engagement and a
fundamental aspect of environmental rule

of law’s promotion of transparency and
accountability. Broad access to environmental
information ensures that civil society is

able to understand not only the nature of
environmental threats and harms, but also
what is required by environmental laws and
what their rights are. This knowledge allows
citizens to determine when engagement on
an environmental issue is necessary and how
to respond effectively, including participating
in compliance and enforcement actions.
Access to information empowers citizens to
hold decision makers to account, narrows
the space for corruption, and improves
environmental governance more broadly.®

The right to access environmental information
has evolved at both the international and
national levels as an outgrowth of the right
to seek, receive, or impart information more
broadly. It was enshrined in both article 19

of the 1948 Universal Declaration of Human
Rights and article 19 of the 1966 International
Covenant on Civil and Political Rights.? In
2009, the Council of Europe adopted the
Convention on Access to Official Documents,
which affords explicit protection to the ability
to access official documents.® International
courts have held that governments have to
provide information upon request, and even
have to provide certain information when it
has not been requested.®! Rights related to
accessing information are now recognized to

28 Henniger et al. 2002.

29 See also UN Human Rights Council 2011.

30 https://rm.coe.int/1680084826.

31 See, e.g., Judgment by the European Court of Human
Rights (second section), Tdrsasdg a Szabadsdgjogokért
v. Hungary, Application No. 37374/05, 14 April 2009
Inter-American Court of Human Rights, Claude
Reyes v. Chile, 19 September 2006.
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varying degrees by international and regional
human rights regimes around the world.*?
Despite the recognition that these rights may
be qualified in certain narrow circumstances,
the rights ensuring access to information are
broadly recognized as critical components

of good governance. There is thus a
presumption of transparency.®

Access to information can be either passive
or active. Passive access to information is
the response by government to requests
for information from the public or other
stakeholders, such as a request for
information from government files. In India,
Thailand, and Uganda, for example, data on
pollution stemming from industrial facilities
can only be obtained from the government
with a personal contact.?*

Active access means the government makes
available information on its own initiative

or pursuant to legal mandates, such as
publishing annual reports on pollution
emitted from facilities or posting concession
contracts on the internet. In the United States
such information is mandated to be shared
under policy initiatives like the United States

32 International Covenant on Civil and Political
Rights (1966), art. 19; African Charter on Human
and Peoples’ Rights (1963), art. 9; European
Convention for the Protection of Human Rights and
Fundamental Freedoms (1953), art. 10; American
Convention on Human Rights (1969), art. 13.

The recognition of a right to information

in international human rights law has grown in
recent years, and today international human rights
bodies such as the UN Human Rights Committee,
the European Court of Human Rights, the Inter-
American Court of Human Rights, and the European
Committee on Social Rights have recognized
the existence of a right to information in certain
circumstances. This has often happened in the
context of the securing of other rights, including
both civil and political rights and economic, social,
and cultural rights.

33 World Resources Institute and The Access Initiative
2015.

34 Henniger et al. 2002, 55.
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Toxic Release Inventory.?® States undertake
both forms of information sharing, which are
discussed in this section.

Figure 3.5: Key Elements of
Effective Access to Information

Accurate and

complete

/ information \

Clear and narrow

grounds for Information

updated as it
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Information is
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—
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for information

Information is
readily
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Key elements of effective access to
information are outlined in the Aarhus
Convention, Bali Guidelines, the Regional
Agreement on Access to Information, Public
Participation and Justice in Environmental
Matters in Latin America and the Caribbean,
and State practices and are summarized in
Figure 3.5. It is important that information
provided be accurate, accessible, and
complete and that it includes information on
opportunities to participate in government
decision making. Without providing complete
and accurate information, the project or
decision may be reversed in the courts,
delaying or negating the project and wasting
valuable government resources. For example,
the Supreme Court of Jamaica voided a permit
issued by the Jamaican Natural Resource
Conservation Authority to build a large hotel

35 Ibid.
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after it was revealed that the Authority failed
to share a marine ecology report and parts of
the environmental assessment.3¢

In response to requests for information,
authorities should be able to make such
information available in an affordable, timely,
and effective manner without requiring the
person requesting the information to state

a legal or other interest. For example, in the
Republic of Moldova, the Chisinau Court of
Appeals held that the government had to
provide information about forestry contracts
even if the requester did not provide a
justification of interest.*”

Information provided should be in a language
and format that is easy to understand for

the people who require it. Translations
should be available if the information is
needed by indigenous peoples or others.

For example, Mexico and Costa Rica both
provide assistance to indigenous peoples
when language is a barrier to access to
information.®

If a request for information is to be denied,
the applicable law should provide clear
grounds for refusing requests for information,
such as a national security or personal privacy
consideration. But those grounds should be
interpreted narrowly.

Considering the ongoing efforts to improve
access to information in practice—both to
assist environmental rule of law and more
broadly—it is critical to track how agencies
actually perform. One such effort is the
Strengthening the Right to Information for

36 The Northern Jamaica Conservation Association
and Others v. The Natural Resources Conservation
Authority and Another (2006), Claim No. HCV 3022
of 2005, http://supremecourt.gov.jm/content/
northern-jamaica-conservation-association-et-al-v-
natural-resources-conservation-authority.

37 See, e.g., Co-Seed 2017b, 36.

38 See UNEP 2015, 51.
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People and the Environment initiative.>® The
initiative assesses a country's transparency,
public participation, and environmental
statutes and evaluates what environmental
information is and is not available and why.
It then works with community members to
request information from the government
and assesses the government’s response.
The results are analyzed and used to inform
government and the public on ways to
increase efficiency and effectiveness of
information sharing and to increase capacity
of civil society to advocate for environmental
information. The initiative has projects
ongoing in Indonesia and Mongolia. Efforts
like these help reveal where access to
information processes are not functioning
well in practice, facilitating corrective action.
Similar initiatives exist at the national level
as well. For example, in South Africa, the
Access to Information Network is a network
of civil society organizations that cooperate
to advance access to information rights for
ordinary people in South Africa.*?

The remainder of this section discusses the
legal provisions on access to information and
how States provide access to information

on environmental conditions; projects and
activities affecting the environment; natural
resource concessions and revenues; and
environmental laws, regulations, and judicial
decisions.

3.2.1 National Constitutional
and Legal Provisions on
Access to Information

Information held by the government is
presumed to be accessible to the public,

39 http://www.accessinitiative.org/get-involved/

campaigns/strengthening-right-information-people-

and-environment.
40 http://www.saha.org.za/projects/national_paia_civil

society_network.htm.
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subject to reasonable restrictions to

protect national security, government
deliberation, public health, and individual
privacy. Access to information provisions

in national constitutions and laws have
proliferated across the globe, particularly in
the past decade. As shown in Figure 3.6, the
right of access to information is protected
in the constitutions of 96 countries, and

110 countries have access to information
provisions in their national laws or actionable
decrees; 43 of these laws have been passed
since 2007.%

Legal guarantees of access to environmental
information appear in many forms.

Rights to environmental information often
emanate from a constitutional guarantee to
freedom of information or are embedded

in national legislation governing access to
information more broadly. For example, some
States, such as Finland, New Zealand, South
Africa, and Mexico, explicitly recognize the
constitutional right of access to information.*
Others, such as India and the Republic of
Korea, have recognized constitutional rights
that address access to information within
constitutional guarantees to the right to

life, expression, or the right to a healthy
environment.** Additionally, some States
incorporate a citizen's right of access to
information through reference to a global

or regional document, such as the African
Charter on Human and Peoples’ Rights or the
Universal Declaration of Human Rights.*

The constitutional right to information may
not be sufficient to actually effectuate a right.
In some countries, certain constitutional rights
are not justiciable and therefore a citizen will
not be able to enforce the right against the
government unless there is implementing

41 Open Society Justice Initiative 2016.
42 UNEP 2006, 54.

43 |bid.

44 |bid.; Bruch et al. 2007a.
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legislation. In several countries, high courts
have ruled that constitutional rights to
information are enforceable despite the lack
of an implementing law.*

Countries that provide a right to
environmental information through the
constitution may do so through either
substantive or procedural rights or both.#
Substantive rights are rights relating directly
to human health or the environment, while
procedural rights are rights to procedures,
such as access to information, that support
substantive rights and environmental rule
of law. The realization of a constitutional
right to a healthy environment depends

on the ability of individuals, communities,
civil society organizations, companies, and
decision makers to access information about
the state of the environment and the impact
of human activities. Brazil's constitution,

for example, protects the substantive right
“to an ecologically balanced environment”
and also demands that the government
“ensure the effectiveness of this right,”
including the obligation to demand and
make public environmental impact studies,
which is a procedural right.#” Almost three
dozen countries have included procedural
rights related to the environment in their
constitutions since the enactment of the
Aarhus Convention.*® Iceland’s constitution
provides that “[t]he public authorities

shall inform the public on the state of the
environment and nature and the impact of
construction thereon. The public authorities
and others shall provide information on

an imminent danger to nature, such as
environmental pollution.”®

45 Right2Info 2012.

46 See the Rights Chapter of this Report for a
discussion of substantive and procedural rights.

47 Constitution of Brazil 1988, art. 225; Daly 2012.

48 May 2013.

49 “A Proposal for a New Constitution for the Republic
of Iceland” 2011, art 35. http://stjornlagarad.is/
other_files/stjornlagarad/Frumvarp-enska.pdf.
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A growing number of countries are including
specific provisions in environmental
framework laws, in resource-specific laws, or
even as separate environmental information
legislation. For example, Mexico’s Ley General
del Equilibrio Ecoldgico y la Proteccion al
Ambiente (General Law of Ecological Balance
and Environmental Protection) requires

the national government to promote public
access to information regarding the planning,
implementation, evaluation, and monitoring
of environmental and natural resource
policy.>

Even absent explicit constitutional or statutory
provisions that define rights to environmental
information, courts may still find the right to
exist. The Inter-American Court of Human
Rights affirmed the fundamental status

of the right of access to information in a
landmark case by determining that there is

a presumption of disclosure and that failure
to disclose environmental information must
be in accordance with legally stipulated
restrictions.>' In the absence of a national

law providing such restrictions, the court
demanded disclosure of the information.

3.2.2 Access to Information on the
State of the Environment

Environmental rule of law requires an
informed citizenry that can identify
environmental problems and rights, help

set environmental priorities, and track
environmental progress. The provision of
periodic reports on domestic environmental
quality, including sectoral information on air
quality, water quality, and the status of natural
resource management, helps achieve these

50 La Cadmara de Diputados del Congreso de la Union
1996, secs. 157-159; Environmental Rights Database
2015

51 Claude Reyes et al. v. Chile. Series C No. 151. Inter-
American Court of Human Rights. Chile. 2006.
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Figure 3.6: Countries with Laws Protecting Access to Information
(1972, 1992, and 2017)

- Countries with a constitutional right of access to information

- Countries with other legal provisions for access to information

- Countries with a constitutional right and other legal provisions for access to information
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Year Countries with a Countries with other Countries with a
constitutional right of legal provisions for access | constitutional right and other
access to information to information legal provisions for access to

information

1972 Austria, Japan, Malta, Denmark, Finland, Norway,

Republic of Korea Sweden, United States

1992 Brazil, Bulgaria, Burkina Australia, Canada, Austria, Colombia, Spain,
Faso, Cabo Verde, Croatia, | Denmark, Finland, France, | Sweden
Estonia, Ghana, Guatemala, | Greece, Hungary, Italy,

Haiti, Japan, Latvia, Netherlands, New Zealand,
Lithuania, Madagascar, Norway, Ukraine, United
Malta, Nicaragua, Papua States
New Guinea, Paraguay,
Philippines, Portugal,
Republic of Korea,
Romania, Slovakia,
Slovenia, Sri Lanka, The
former Yugoslav Republic
of Macedonia, Uzbekistan,
Viet Nam
2017 Belarus, Bhutan, Bolivia, Antigua and Barbuda, Afghanistan, Albania, Angola,

Cabo Verde, Central
African Republic, Congo,
Costa Rica, Democratic
Republic of the Congo,
Egypt, Eritrea, Fiji, Ghana,
Guinea-Bissau, Haiti,
Madagascar, Malawi,
Maldives, Morocco, Papua
New Guinea, Seychelles,
Somalia, Turkmenistan,
Venezuela, Zambia

Australia, Bangladesh,
Belize, Bosnia and
Herzegovina, Canada, Chile,
China, Cote d'lvoire, Czech
Republic, Denmark, El
Salvador, France, Guyana,
Iceland, India, Iran, Ireland,
Italy, Jamaica, Jordan,
Liberia, Liechtenstein,

New Zealand, Nigeria,
Panama, Saint Vincent and
the Grenadines, Sierra
Leone, Sudan, Thailand,
Togo, Trinidad and Tobago,
United Kingdom, United
States, Uruguay, Yemen

Argentina, Armenia, Austria,
Azerbaijan, Belgium, Brazil,
Bulgaria, Burkina Faso,
Colombia, Croatia, Dominican
Republic, Ecuador, Estonia,
Ethiopia, Finland, Georgia,
Germany, Greece, Guatemala,
Guinea, Honduras, Hungary,
Indonesia, Japan, Kazakhstan,
Kenya, Kyrgyzstan, Latvia,
Lithuania, Malta, Mexico,
Mongolia, Montenegro,
Mozambique, Nepal,
Netherlands, Nicaragua, Niger,
Norway, Pakistan, Paraguay,
Peru, Philippines, Poland,
Portugal, Republic of Korea,
Republic of Moldova, Romania,
Russia, Rwanda, Serbia, Slovakia,
Slovenia, South Africa, South
Sudan, Spain, Sri Lanka, Sweden,
Switzerland, Tajikistan, Tanzania,
The former Yugoslav Republic

of Macedonia, Tunisia, Turkey,
Uganda, Ukraine, Uzbekistan,
Viet Nam, Zimbabwe

Source: Environmental Law Institute, based on data from the Open Society Justice Initiative’s Right2Info database
(September 2016), the Centre for Law And Democracy and Access Info Europe’s Global Right to Information

Rating database (September 2016), and countries’ constitutions available from the University of Texas at Austin’s
Constitute database (September 2013).

Notes: This map highlights countries with provisions in laws and constitutions for the right to information; it does
not aim to indicate the strength, effectiveness, or application of the aforementioned provisions. On India: The
Preamble to India’s 1950 Constitution was interpreted as providing for the right to information in a Supreme Court
case. India is included as having the constitutional right to access to information in the 2017 map because this
case was decided in 2005.
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goals. Bali Guideline 5 provides that “States
should periodically prepare and disseminate
at reasonable intervals up-to-date information
on the state of the environment, including
information on its quality and on pressures
on the environment.”*? Moreover, the UN
has recognized a human right of access

to information, including environmental
information.>® Unfortunately, States have

a poor record of actually producing this
information: according to the Environmental
Democracy Index, only 20 of 70 countries
reviewed, or 29 percent, are ranked as
“good” or “very good” in producing a regular,
comprehensive, and current “State of the
Environment” report.>

Periodic reporting of environmental
conditions is critical to allow government

and the public to judge the current status

of environmental and human health, the
efficacy of the existing legislative framework
in addressing environmental priorities, and
whether enforcement and compliance efforts
need to be improved or the legal framework
adjusted. To this end, many States engage the
public to develop environmental indicators to
report on the status of the environment.

Many States have developed environmental
indicators and compile state-of-the-
environment reports. While state-of-the-
environment reports traditionally have been
published documents, some countries are
moving to digital reporting of environmental
quality by digitizing periodic reports as well
as providing environmental data in real time.
For example, Tunisia has created the Tunisian
Observatory for Environment and Sustainable
Development as a dashboard to monitor
data on the state of the environment and

52 Bali Guideline 5. Aarhus Convention, article 5.4, has
a similar requirement.

53 UN2011.

54 http://www.environmentaldemocracyindex.org/

map#1/5.
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sustainable development.>® Jordan is creating
the Jordan Environmental Information System
to track the state of the environment in Jordan
and “to raise environmental awareness and
facilitate decision-making processes.”® And
the United States has the MyEnvironment
website, which gives users a snapshot of
environmental indicators in their area.’

3.2.3 Access to Information on
Projects and Activities
Affecting the Environment

Myriad national statutes and regional and
international treaties require the public to
have access to environmental information

on projects that affect the environment.

In addition, as mentioned above, there is

a human right to access to information,
including environmental information. Access
to such information helps ensure that the
public knows about projects that can affect
their livelihoods, health, and welfare. After
reviewing the information, they can decide
whether they want to get involved, and how.
Informed public participation is a critical check
on projects to ensure that they comply with
the necessary standards and procedures.
Whether due to lack of capacity, corruption, or
other factors, government agencies might not
be able to properly determine if a proposed
project or activity fully complies with the law.
Making information available to civil society
organizations, citizens, and other actors can
help vet the proposed project or activity.

The most common form of information on the
environmental effects of a proposed project

is an environmental impact assessment.
While public access to assessments has

55 http://www.environnement.gov.tn/index.
php?id=127&L=1#.WbhNBNFrw2x.

56 http://climateobserver.org/wp-content/
uploads/2015/06/EEA_Jordan.pdf.

57 https://www3.epa.gov/myem/envmap/find.html.
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many benefits,>® our focus here is on how
access supports the environmental rule of
law. Since 1970, with the enactment of the
U.S. National Environmental Policy Act, over
185 countries have required environmental
assessments for projects and activities that
may have a significant environmental impact
(see Figure 3.15).° This has broadened

over time to include processes such as
transboundary environmental assessment,
which examines environmental impact across
national boundaries; strategic environmental
assessment, which examines environmental
impact and implications of policies, plans,
and programs; environmental and social
impact assessment; and, in certain instances,
human rights impact assessments.®® The
International Court of Justice has held that
general international law requires States to
undertake environmental impact assessments
in transboundary situations that might cause
environmental harm,®” and the UN has shown
that international human rights law requires
that an environmental impact assessment

be conducted when a project might cause
environmental harm that might interfere with
human rights.¢?

As countries have gathered experience with
environmental impact assessment, they have
realized the importance of making available as
soon as practicable:

e the fact that a project has been
proposed or is under consideration;

58 Odparlik and Képpel 2013; Banisar 2012.

59 Asof 2017, 123 have stand-alone legal instruments
governing environmental impact assessment,
and another 64 countries had legal provisions
on ElAs included in other legal instruments. See
also UN Environment 2018; Banisar 2012, 11.
Greenland, a semi-autonomous country, also has a
legal framework governing environmental impact
assessment.

60 See, e.g., Troell et al. 2005; Therivel 2010; Barrow
1997; Harrison 2011.

61 International Court of Justice, Pulp Mills on the River
Uruguay (Argentina v. Uruguay), April 20, 2010.

62 UN Human Rights Council 2015.
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e both the draft and final assessments;

e the information relied upon in the
assessments;

e changes to information or proposed
decisions during the assessment
process; and

e information considered but not relied
upon in the assessments.

Making such information about a project
available to the public early in the process can
help to identify early on whether there are
any inconsistencies with required standards
or processes, allowing for revision of the
project. It can also increase public acceptance
and decrease costs of a project, as discussed
in Case Study 3.4.

In order to determine if a project complies
with the required environmental standards
and procedures, it is necessary that
information on the project (for example,
project documents and the environmental
impact assessment) be made public.®?
Increasingly, countries are creating online
portals of environmental impact information
to facilitate access. Europe now mandates that
each Member State set up a central portal or
a point of access in order to grant the public
access to the relevant information relating to
an environmental impact assessment in an
easy and efficient way and that information
be included as soon as the information can
reasonably be provided.®

Public scrutiny—and environmental rule

of law—is enhanced if civil society and the
public are aware of the availability of the
information. As a result, most environmental
assessment regimes require notification that
an environmental assessment is available

in the national register of government
activities, through publication in local

63 UN Environment 2018.
64 EIA Directive, art. 6(5).
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Case Study 3.4: Public Participation in the Permitting of a
Hazardous Waste Storage Facility in Hungary

Dunaferr Ferromark, a company operating a hazardous waste storage facility in
Hungary, applied for a permit to establish a permanent facility in Dunaujvaros,
where it had previously operated under a provisional license. Pursuant to legislative
requirements, the company prepared an environmental performance evaluation,
which was adopted by the local environmental authorities and sent to the Mayor’s
office for public notification. The document shared with the public for 30 days,
during which members of the public were invited to comment, and following which
a public hearing was held. At the hearing, local citizens, environmental groups, other
authorities, and others participated. They raised a number of concerns, including:

¢ whether the environmental impact assessment procedure had been followed

correctly;

e whether the siting of the facility followed local zoning regulations; and

e whether the company had adequately researched impacts on groundwater

streams and soil filtration.

Following these concerns, the environmental agency considered the comments and
addressed them in its final decision granting the permit.?

a. http://www.unece.org/fileadmin/DAM/env/pp/ecases/HO_08.PDEF.

newspapers, or by posting notices on
relevant government agency websites.5>
Practices across countries differ, but Estonia’s
environmental assessment law requires that
once a government agency decides that an
environmental assessment process will be
triggered, the agency must create a summary
of the project and the assessment process
and give notice to environmental non-
governmental organizations.®

Reviews of country practices suggest room
for improvement in making information
on environmental assessments available
to the public early in the process and at

65 Banisar et al. 2012; UN Environment 2018.
66 CO-SEED 2017a.
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low cost.®” For example, in one study, less
than 20 percent of countries reviewed
provided public notice of draft environmental
assessments and made them available to

the public.®® While only one country charged
a fee to view environmental assessment
documents, about half charged a fee to
obtain copies of the documents.®°

67 UNEP 2018.

68 https://www.elaw.org/elm/eia-access-to-
information.

69 Ibid.
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3.2.4 Access to Information
on Natural Resource
Concessions and Revenues

Many countries are blessed with substantial
environmental endowments—an abundance
of minerals, fertile land, forestry, and other
resources. Rather than being a blessing,
though, these resources often provide

an incentive for economic and political

elites to try to capture the resources and
their revenues for personal gain. This
“resource curse” is well documented, and
characterized by non-transparent, non-
participatory, and thus non-accountable
decision making—and thus may result in
rent seeking, corruption, and conflict.”®

With social (or even armed) conflict, there

is also an increase in attacks on community
advocates and environmental defenders and
restrictions on participatory rights.”

Efforts to fight the resource curse have
focused largely on improving access to
information regarding natural resource
concessions and the revenues derived

from them.”> Multiple agencies often play
arole in reviewing and granting natural
resource licensing, and then in monitoring
compliance with environmental laws and
with the concession agreements. With access
to information about the concessions, their
operations, government revenue derived
from them, benefits to host communities,
and management of such revenue, local
communities and civil society can help track
compliance. And with a more informed and
engaged populace, the government and
concessionaires have an additional incentive
for ensuring that all the relevant rules are
adhered to.

|
70 Auty 1993; Ross 2004; Ross 2015.

71 See Chapter 5 (Rights) infra.
72 Epremian, Lujala, and Bruch 2016.
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Natural resource concessions are often
critical economic drivers for regions and
countries. Their management involves many
environmental laws and regulations relating
to natural resource extraction, air pollution,
water pollution, local content, community
rights and safeguards, worker safety, and
other issues. These laws are often managed
by different offices within ministries and

by diverse ministries, meaning that it can

be challenging to coordinate monitoring of
concessions to ensure their compliance with
law and their overall impact on communities
and the environment. Mandating that
information on environmental and social
factors be collected and made available to
the public helps ensure that all ministries
and their subdivisions have access to the
information that they need, instead of the
information remaining within just one office;
helps inform the public about conditions and
compliance; and empowers civil society to
help monitor overall concession performance.

Many concessionaires find that making
information publicly available helps
operations by increasing public support and
building goodwill with local communities.”
The Extractive Industries Transparency
Initiative is a coalition of countries, natural
resource extraction companies, and civil
society organizations. It has developed a
framework for promoting transparency in the
mining, oil, and gas sectors, which relies on
reporting and auditing payments made by
natural resource companies to governments.”
Countries become Initiative-compliant
through a multi-year process during which the
Initiative reporting and auditing framework is
adopted into law, as noted in Case Study 3.5.
As of 2016, at least 29 countries are compliant
with the Extractive Industries Transparency
Initiative, and 43 countries have published
revenues totaling US$2.4 trillion (see Figure

73 Rustad, Le Billon, and Rustad 2012.
74 Ernst & Young 2013, 3.
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3.7).”> Some countries have used the Initiative
to govern other natural resources, as
explained in Case Study 3.5.

Increasingly, countries require disclosure of
concession contracts to increase transparency
and accountability, and thereby promote
environmental rule of law. Without access to
the contracts, the public may not know the
actual boundaries of the concession or the
legal requirements it has to meet. Liberia

was a pioneer in making public its natural
resource concession contracts; since then,
many countries have also made public their
contracts. As seen in Figure 3.8, a 2017 review
of contract disclosure practices related to

oil, gas, and mining of 51 countries found
that over half have disclosed some of their
contracts.”s However, 20 of the countries have
not published any contracts or licenses or
have not passed a contract disclosure law.
And 11 countries have failed to make contract
disclosures mandatory under national laws.
The study authors noted that “[e]ven in
countries where contract disclosure is an
established practice, it remains challenging
for citizens to determine which contracts or
licenses apply to active extractive operations.
Broken websites and the use of inappropriate
file formats hinder access and can make
analysis all but impossible.””

This reinforces the finding that the best
aspirations, even when enshrined in

the law, can be foiled without careful
implementation steps. Resources such as
www.resourcecontracts.org, a platform upon
which countries can post their contracts, may
help by providing a technology infrastructure.
Sierra Leone, the Philippines, and Tunisia are
using such platforms.” In addition, experts
recommend that documents be posted online
in open data file formats instead of image

75 See https://eiti.org/.
76 Hubert and Pitman 2017.

77 lbid.
78 OGP 2016.
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files, so that they can be more easily searched,
and that files include metadata (summary
information such as contract title, contracting
parties, signing date, and commodity being
exploited) thus allowing the documents to be
better organized.”

The Extractive Industries Transparency
Initiative demonstrates that international
standards established through like-

minded governments, companies, and

civil society organizations can provide

strong complementary tools to traditional
government enforcement mechanisms. The
Roundtable on Sustainable Palm Oil, Forest
Stewardship Council, the Kimberley Process,
and other initiatives are other examples.®
Such initiatives can help hold companies and
countries accountable to both domestic laws
and international norms, as discussed in Case
Study 3.6.

Thus, over the past decade, many countries
have undertaken to make natural resource
concessions much more transparent to the
public. National laws, contract disclosure, and
voluntary initiatives offer many options for
countries to pursue.

3.2.5 Access to Information
on Emission Data,
Permits, and Audits

Access to information is important in ensuring
compliance with pollution standards.

Making emissions data, permits, and
environmental audits available to the public
allows government, civil society, business,

and the public to track pollution through its
lifecycle, call for emissions reductions where
appropriate, and to hold those who emit
hazardous substances accountable for any
damage done. It is particularly important for

79 Hubert and Pitman 2017.
80 Bruch and Broderick 2017.
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Figure 3.7: Countries Participating in the Extractive Industries
Transparency Initiative (2016)

T=a

Il Countries compliant with Extractive Industries Transparency Initiative standards:
Albania, Burkina Faso, Cameroon, Chad, Congo, Cote d'lvoire, Democratic Republic of the Congo, Ghana,
Guatemala, Guinea, Indonesia, Iraq, Kazakhstan, Kyrgyzstan, Liberia, Mali, Mauritania, Mongolia, Mozambique,
Niger, Nigeria, Norway, Peru, Sierra Leone, Tanzania, Timor-Leste, Togo, Trinidad and Tobago, Zambia

## Countries compliant with Extractive Industries Transparency Initiative standards

(suspended as of early 2016):
Central African Republic, Yemen

Countries designated as candidates by the Extractive Industries Transparency Initiative:
Afghanistan, Azerbaijan, Colombia, Ethiopia, Honduras, Madagascar, Malawi, Papua New Guinea, Philippines, Sao
Tome and Principe, Senegal, Seychelles, Solomon Islands, Tajikistan, Ukraine, United Kingdom, United States

Source: Environmental Law Institute, based on data from the Extractive Industries Transparency Initiative 2016.

Notes: Most countries have yet to be compared against 2016 standards. This map shows countries that are
compliant with the 2011 rules established by the Extractive Industries Transparency Initiative as of early 2016 or
are eligible as candidates based on the 2011 rules (but have not necessarily reached the stage of compliance).

people living near polluting facilities to ensure
that the facilities are complying with the law
and their permits. The mandatory reporting of
a facility’s pollutant emissions is also a highly
effective way to encourage voluntary pollution
reduction.?’

81 UNEP 2015, 47.

While some countries required such
information to be made public in the 1970s,
the widespread global movement toward
transparency of pollution information was
born out of a tragedy in the 1980s. After

a 1984 release of methyl isocyanate killed
thousands and maimed tens of thousands
more in Bhopal, India, countries began
requiring companies to publicly report
information on dangerous chemicals stored
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Case Study 3.5: Transparency Initiatives in the Liberian
Forest Sector

Forests have played a central role in Liberia's recent history. In the late 1980s, Liberia
dissolved into a civil war. While the exploitation of forest resources was not the explicit
cause of civil war, it helped prolong it by financing participants in the conflict. As the
war proceeded, accountability in the timber industry deteriorated. Records—including
for financial transactions between the government and timber contractors—were

no longer kept. Forest access roads were built and trees harvested without regard to
ecological consequences. The lack of accountability enabled corporations to evade
taxes and fees (companies were exporting larger quantities of timber than they were
reporting to the government). The government mismanaged and misallocated timber
revenues. Liberian timber became a major source of financing for the civil war. As

a result, in 2003 the United Nations Security Council issued Regulation 1478, which
prohibited UN Member States from importing logs from Liberia.?

After a peace agreement was signed in 2003, Liberia sought to restore the rule of
law to the forestry sector. The Liberia Forest Initiative was convened to help the
Liberian Government establish sustainable use of forest resources and to promote
transparency in the forestry sector.® In 2006, the Liberian Government adopted the
National Forestry Reform Law and a series of implementing regulations. In order

to promote transparency and accountability in the forestry sector, the law requires
companies that engage in logging to publish their payments to the government and
requires the Forestry Development Authority to regularly audit and monitor the
forestry contracts, produce an annual enforcement report, and enforce a chain-of-
custody system for all timber products.©

In 2007, Liberia joined the Extractive Industries Transparency Initiative.? Although

the Initiative usually focuses on the oil, gas, and mining sectors, Liberia decided to
become the first country to incorporate its forestry sector into this process (as well as
its rubber sector). Initiative-compliant countries must demonstrate satisfactory levels
of information disclosure and provide evidence that there is a functional process to
improve transparency, even if the country does not have a fully transparent sector.®
Liberia has been compliant since 2009.

a. Altman, Nichols, and Woods 2012, 339-344.
. Ibid., 342.

c. National Forestry Reform Law of 2006, secs. 3.4, 5.8, 8.4, 20.11. The chain-of-custody system is
an effort to ensure that all timber products originating in Liberia are of legal origin. It employs a
labeling system that enables all logs to be traced from its stump to the port of export. Liberia Forest
Development Authority Regulation 108-7.

d. Rich and Warner 2012.

e. Extractive Industries Transparency Initiative 2016.
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Tunisia, United States, Venezuela

Figure 3.8: Countries Disclosing Contracts Related to Qil, Gas, and
Mining (2016)

Governments disclosing all oil, gas, or mining contracts:
Afghanistan, Colombia, Guinea, Liberia, Malawi, Mali, Mauritania, Mexico, Mongolia, Mozambique, Norway, Peru,
Philippines, Senegal, Sierra Leone, Timor-Leste, United Kingdom

Governments disclosing some oil, gas, or mining contracts:
Azerbaijan, Bahrain, Bolivia, Burkina Faso, Chad, Congo, Democratic Republic of the Congo, Dominican Republic,
Ecuador, Ghana, Greece, Guatemala, Honduras, Iceland, Kyrgyzstan, New Zealand, Niger, Sao Tome and Principe,

Source: Adapted from data in Hubert and Pitman 2017 and Open Contracting Partnership 2016.

onsite, routine emissions of pollutants,
accidental releases of substances, and other
environmental data about their facilities.??
This was done through a combination of
pollutant release and transfer registers® and
regular reporting of emissions. Testing and
reporting of emissions of specific pollutants to
the air, water, and soil allows the government
and—through access to information
requirements—the public to determine

82 UNITAR 2017, 3.
83 For more information on pollutant release and
transfer registers, see Sullivan and Gouldson 2007.

whether regulated facilities are complying
with the law and with their permits.8

The information gathered and made public
through the pollutant release and transfer
registers can shed light on compliance

with permits and other requirements,
demonstrating the effectiveness, or
ineffectiveness, of current pollution control
laws.®> This practice of shining light on the
management and release of hazardous
substances and pollutants resulted in
significant reductions in the use, emissions,

84 UNITAR 2017, 3.
85 UNECE 2014, 115.
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and releases of such chemicals. In addition
to concerns about compliance, facility
operators did not want the negative public
attention brought about by discussion of
such information. Many facility operators
also discovered significant cost savings upon
implementing pollution reduction efforts.%

As shown in Figures 3.9-3.10, maintenance
of pollutant release and transfer registers
has become standard in over 45 countries
worldwide, with several other countries
developing registers.®” China has taken initial
steps toward establishing a registry system
as well.®8 The UNITAR Chemicals and Waste
Management Programme supports national
efforts to implement Pollutant Release

and Transfer Registers.® Regional efforts

at harmonizing national registries are also
underway using the 2003 Kyiv Protocol (to the
Aarhus Convention) on Pollutant Release and
Transfer Registers. This Protocol is open to
accession by any UN Member State and as of
August 2018 has 36 Member States plus the
European Union.%°

It can be difficult for citizens to access permits
and audits of facilities in their neighborhoods.
Recognizing that such information is
particularly important to people whose health
and livelihoods may be affected by polluting
facilities, a growing number of countries

86 Ibid.

87 UNEP 2015, 47. As of early 2018, 32 countries have
national legal instruments specifically providing for
pollutant release and transfer registers, 14 countries
have such registers but do not have national legal
instruments specifically providing for them, and at
least 13 countries— Armenia, Belarus, Belize, Bosnia
and Herzegovina, Cambodia, Ecuador, Georgia,
Guatemala, Montenegro, Peru, Tajikistan, Thailand,
and Ukraine—were developing registers.

88 Ibid.

89 http://prtr.unitar.org/site/home.

90 https://www.unece.org/env/pp/prtr.html. For more
information on setting up registers, see https://
www.unece.org/env/pp/prtr.guidancedev.html and
http://www.oecd.org/chemicalsafety/pollutant-
release-transfer-register/.
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Case Study 3.6: Mutually
Assured Open Government

The Open Government Partnership
is @ multilateral initiative that
secures concrete commitments
from governments to promote
transparency, empower citizens,
fight corruption, and harness

new technologies to strengthen
governance. The Partnership

has 75 member countries and a
board comprising civil society and
government officials. Each country
has committed to an action plan, and
collectively the member countries
have made over 2,500 commitments
to expand openness and
accountability. These commitments
include ambitious undertakings.
Indonesia has made an impressive
commitment to develop the “One
Map Portal,” which will digitize data
and information related to forests
on a single portal base map for the
use of all sectoral ministries dealing
with land tenure, land concessions,
and land-use licensing.? Ghana has
committed to building a strong
legislative framework to manage

oil revenues and to promote the
independence of the committee
that will monitor the use of such
revenues.?

a. Open Government Partnership,
Indonesia: One Map Policy.
b. https://www.opengovpartnership.org/

countries/ghana.

make available facility permits, government
audits of facilities, and any reports on their
emissions or compliance status. For example,
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Figure 3.9: Countries with Pollutant Release and Transfer Registers
(2017)

o

Il Countries with national legal instruments specifically providing for pollutant release
and transfer registers:
Albania, Australia, Austria, Bulgaria, Canada, Chile, Croatia, Czech Republic, Denmark, France, Germany,
Honduras, Hungary, Ireland, Israel, Italy, Japan, Kazakhstan, Latvia, Luxembourg, Malta, Mexico, Netherlands,
Poland, Portugal, Republic of Moldova, Romania, Slovakia, Spain, Switzerland, The former Yugoslav Republic of
Macedonia, United States

Countries with pollutant release and transfer registers but no specific national legal instrument:
Belgium, Cyprus, Estonia, Finland, Greece, Iceland, Liechtenstein, Lithuania, Norway, Republic of Korea, Serbia,
Slovenia, Sweden, United Kingdom

Source: Environmental Law Institute, based on research conducted using UNECE n.d.a, n.d.b; FAOLEX.org;
ECOLEX.org; and other databases.

Figure 3.10: Expansion of Pollutant Release and Transfer Registers
(1972-2017)

Countries
N
(8]

\]

NV ™ 0 P G £ ¥ F S ST PSS S S P
SIS R R - - S S S

v

Year

m Countries with national legal instruments providing for pollutant release and transfer registers

Countries with pollutant release and transfer registers but no national legal instruments
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the U.S. Environmental Protection Agency has
created the Enforcement and Compliance
History Online database. This website
provides pollution-control compliance and
enforcement information for approximately
800,000 registered facilities holding permits
from the Agency.® The tool provides helpful
information to the public as well as others
looking to vet a company seeking permission
to set up operations in another community
(whether in the United States or abroad) to
see if it has a record of compliance or a record
of serious environmental violations.?

3.2.6 Access to Information
on Laws, Regulations,
and Judicial Decisions

Access to information on environmental laws,
regulations, and judicial decisions advances the
environmental rule of law in three key ways.

First, the companies and people who are
inclined to comply with the law need to know
what is required. For example, many dry
cleaning facilities use perchloroethane, a toxic
solvent that is regulated by many States. In
the United States, the U.S. Environmental
Protection Agency developed a strategy to
improve compliance with the requirements
governing the use of perchloroethane.” The
strategy emphasized outreach to the tens of
thousands of small dry cleaning businesses
across the country to raise awareness of

the requirements and provide information
on how they could comply with the law.
Recognizing that many dry cleaners did not
speak English as their first language, the
strategy called for the Agency to translate the
outreach materials into Korean, Spanish, and
other key languages.

91 USEPA 2015a.
92 UNEP 2006, 396.
93 USEPA 1996.
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Second, access to information on the

laws and regulations are important for

the institutions and people involved in
monitoring, enforcing, and adjudicating
potential violations. The range of institutions
and people needing this information

include government agencies, local
authorities, nongovernmental organizations,
communities, and citizens. Knowing what the
law requires facilitates determining if there
has been a violation. For example, it is not
uncommon to find judges in some countries
who lack effective access to or knowledge

of their country’s environmental laws, which
makes it difficult to effectively adjudicate
claims of violations, whether those claims are
made by the government or others. Thus, a
critical component of judicial training is often
providing judges with copies of their country’s
environmental laws and regulations.*

Third, information on judicial decisions can
both motivate and facilitate compliance. In
the environmental context and elsewhere,
prosecutors and environmental agencies
often advertise successful prosecutions. They
provide information to the press, through
professional associations, and directly to the
regulated community to inform them of the
requirements, the penalties for violation, and
the government’'s commitment to upholding
the environmental rule of law. This can
provide regulated entities with a powerful
incentive to comply. Information on judicial
decisions also empowers prosecutions. In
common law countries, judicial precedent

of higher courts can be legally binding. Even
where judicial decisions are not binding,
they can illustrate arguments that can

be successful, especially in cases of first
impression. The importance of making
judicial decisions widely available in writing is
discussed further in Section 5.3.4.

94 For more information on judicial training, see Case
Study 2.6.
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The internet has transformed the ability

of countries to affordably make public
information on their environmental laws,
regulations, and judicial decisions. Many
countries make their laws available on the
internet, which has been a tremendous boon.
But even a cursory review of such sites®
reveals major qualifications to this statement:

e some sites require payment to access
full text of statutes;

e some sites only provide access to
“major” laws;

e some sites only have laws passed after
a relatively recent date, such as 2004,
and

e some sites only make available
unofficial versions of the laws.

Moreover, the people who most need this
information—the most marginalized groups
in society and people living in rural, far-flung
areas—often do not have functional access to
the internet.

Many of the same practices arise in making
national environmental regulations available
online. Often the official gazette, which shows
recent amendments to regulations can be
found, but it is not possible to find an up-
to-date version of the complete regulation
that is in force at that moment. This means
that lawyers and non-lawyers alike seeking
to understand regulations may not know
how to find the current, official version of the
regulations that are in force. This problem
often bedevils government officials as much
as civil society and the public.

Notwithstanding these difficulties, the internet
is a powerful platform enabling innovative
access to information on environmental

laws, regulations, and judicial decisions. In

95 http://eur-lex.europa.eu/n-lex/related_links/related
links_en.
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Kenya, the Judiciary administers the Kenya
Law site, “where legal information is public
knowledge.”® Laws, judicial decisions, and
the official gazette as well as other resources,
although not government regulations, are
freely available on the website. In Croatia,
the Ministry of Environment and Nature has
created a website that includes all laws and
regulations within the Ministry’s jurisdiction.®”

It also is increasingly common for courts,
especially high courts, to establish websites
where the public can search and access judicial
decisions and other relevant information. For
example, the Supreme Court of the Philippines
website features an online library of judicial
decisions and resolutions, recordings of oral
arguments, and annual reports.*

Several international websites make available
national environmental and natural resource
statutes. ECOLEX,® discussed further in Case
Study 2.7, provides an excellent collection of
environmentally related treaties, laws, and
judicial decisions; and FAOLEX'® provides a
vast collection of treaties, laws, and decisions
relating to renewable natural resources.

In sum, States have made tremendous strides
in recognizing the need to both respond to
requests for environmental information and
to actively make environmental information
available to citizens. Many are making
innovative use of the internet to widely
publicize the state of the environment, publish
important environmental information, share
natural resource concession data, and make
available foundational laws, regulations,

and judicial decisions. But it is also clear that
performance in response to requests for
information and in keeping information up-to-

96 http://kenyalaw.org/kl/.

97 http://www.mzopu.hr.

98 http://sc.judiciary.gov.ph/.

99 https://www.ecolex.org/.

100 http://www.fao.org/faolex/en/.
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date and easily accessible is uneven across the
globe and even across agencies within a state.

3.3 Public Participation

Public participation is important both as

a means to ensure environmental rule of
law and as a context for environmental
rule of law.'" Public participation in
inspection, monitoring, and enforcement
of environmental law helps to ensure

that the laws are complied with and
enforced. Given the many governance
benefits of public participation—public
participation incorporates local knowledge
into environmental decisions, builds public
support for projects, and helps to hold
actors accountable to their decisions and
actions—many countries establish procedural
requirements in their environmental

laws that require government agencies

to inform, consult with, seek feedback
from, and meaningfully consider feedback
from citizens.'® Many global and regional
instruments enshrine the right to participate
in decision making, both generally and

in the environmental context.’® As such,
environmental rule of law requires public

101 Adomokai and Sheate 2004.

102 In addition to domestic legislation, international
environmental law and international human
rights law contain several provisions promoting
or requiring participation in government and
governmental processes. These include, for
example, the right to take part in public affairs,
the right to vote, and the right to free elections.
Article 25 of the International Covenant on Civil
and Political Rights supports both participatory
and representative models of democracy in so far
as it protects the right to take part in the conduct
of public affairs, directly or through freely chosen
representatives.

103 See Universal Declaration of Human Rights, arts. 21,
19, 20; International Covenant on Civil and Political
Rights, arts. 19, 25; Aarhus Convention, arts. 6-8;
Regional Agreement on Access to Information,
Public Participation and Justice in Environmental
Matters in Latin America and the Caribbean, art. 7.
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Figure 3.11: Key Elements of
Effective Public Participation
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participation both as a practical matter and as
a legal matter.

Providing access to information is a
necessary first step in civic engagement,

but it has limited meaning unless people

can act on that information by participating
in processes to craft laws and regulations,
review permits, assess environmental impact,
monitor compliance, and help enforce
environmental laws. This section discusses
public participation as a means of enhancing
environmental rule of law.

Drawing on decades of study and experience,
scholars and practitioners have identified
several elements of effective public
participation, which are explained below and
summarized in Figure 3.11. In addition, private
standards, such as the Global Reporting
Initiative,'® provide indicators on conducting
meaningful stakeholder engagement.'%

104 http://www.globalreporting.org.
105 See IFC 2007, 91.
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Notice of the decision being made or the
project being considered needs to be given
early in the process. By involving the public
early in the process, they can bring to light
possible prior instance of non-compliance,
more effective approaches that will better
ensure compliance, and otherwise help to
reduce the likelihood of future violations.
Engaging the public later in the process
reduces the opportunity to change the project
design. If the public is invited to participate
only after the potential alternatives have been
considered and narrowed, then the public is
being notified, as opposed to engaged.

It is important that the proponents of the
decision or project actively inform the public
about its rights to participate and explain
the avenues available to participate. Active
outreach can take many forms. For example,
when New Zealand undertook to construct
a new section of State Highway 2, it utilized
14 different techniques to reach out to
potentially affected citizens, including letters
and phone calls to affected property owners,
meetings with local citizens and citizen
groups as well as indigenous Maori people,
an informal open house, distribution of
information kits, newsletters, press releases,
and a display at the local library.'%

It may be necessary to build the capacity

of civil society and local communities to
participate meaningfully in the process.
Local organizations may lack the technical
expertise or resources to engage on highly
complex projects involving key scientific or
engineering questions. As a result, companies,
government agencies, and nongovernmental
organizations have built capacity of local
people to participate. For example, the
Waterkeeper Alliance builds capacity of local
citizens to organize, monitor illegal pollution

106 CO-SEED 2017b, 14.
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of rivers and lakes, and take action when
violations are found."”

Public participation must reflect the particular
institutional, social, and political context of
the project or decision. In this context, it is
important to both be respectful of cultural
norms and to be inclusive of vulnerable and
traditionally underrepresented groups such
as women, indigenous peoples, and youth.

As discussed in Chapter 5, this is both a good
practice (from a good governance perspective)
and often a legal requirement, as indigenous
communities have a right to free, prior, and
informed consent.

It is important that public contributions

are documented and accounted for in the
final decision and that those outcomes are
communicated back to the public. This helps
to ensure that the process was deliberative
and informed; it also provides a record in case
the final decision is challenged. In this vein,
some countries require agencies to compile
formal “response to comments” documents
where the agency provides a response

to public comments in order to show the
comment was heard and answered in a
reasonable fashion. For example, Estonia’s
2005 Environmental Impact Assessment
and Environmental Management System Act
requires developers to contact commenters
individually with responses to questions and
explanations on how their comments were
incorporated into the planning process.'®
Unfortunately, this is one area in which
many countries fail to meet best practices.
According to the Environmental Democracy
Index, only 19 of 70 countries examined, or
27 percent, rank good or very good in that
their laws require agencies to consider public
comments.'® [It should be noted that the

107 See https://waterkeeper.org/.

108 Estonia Environmental Impact Assessment and
Environmental Management System Act, sec. 17.

109 http://www.environmentaldemocracyindex.org/
map#2/11/1624/Law.
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Index focuses on the contents of the law;
the Index includes only modest measures
assessing actual practice.]

Finally, provision of training and resources
to those charged with implementing public
participation mechanisms is key to effective
civic engagement. Often sectoral authorities
are expected to abide by public participation
requirements without adequate knowledge
and skills to know what they are supposed to
do and how to do it. For example, after India
mandated training of officials in its public
information laws, a World Bank study found
that 60 percent of public information officers
had not received any training.'

If government staff are not skilled

in implementing public information
requirements, there is a good chance that
public participation procedures will fail to
meet minimum legal requirements, much less
reflect the elements of effective participation.
This undermines the quality and legal
adequacy of government efforts to include
the public, and can result in nullification of
government actions and wasted resources.
For example, in 1993, the Constitutional
Court of Slovenia nullified the long-term
development plan for the region of Koper

for failure to follow public participation
procedures.” A 1992 amendment allowed
construction of a quarry near the village

of Premancan. National law required the
municipal government of Koper to publicly
display the text, a brief explanation of various
components of the plan, and associated
graphics at the seat of municipal assembly,

in affected local communities, and at
interested labor organizations.'? Instead, the

110 World Bank 2012.

111 Mirkovic and Klemenc 1995.

112 Article 37 of the Law on Urban Planning and Other
Spatial Interventions (Zakona o urejanju naselij in
drugih posegov v proctor); Official Gazette SRS, no.
18/84, 37/85, and 39/86; and Official Gazette RS no.
26/90, 18/93, and 47/93.
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municipality displayed the text of the plan
without any graphics and only in the hall of
the Koper municipal assembly, resulting in the
plan’s nullification.

This section reviews legal provisions and
practices for public participation generally;
in developing laws, regulations, and plans;
in conducting environmental assessments
and awarding permits and concessions;

in community-based natural resource
management; and in monitoring and
enforcement.

3.3.1 National Constitutional
and Legal Provisions on
Public Participation

Increasingly, the right to public participation
is guaranteed by national constitutions

and laws. As with the right of access to
information, these guarantees come in many
forms: explicit and implied constitutional
rights; national statutes governing

public administration; rights provided in
environmental and other sectoral legislation;
and other forms, such as regional treaties
and court interpretations of constitutions
and statutes. As Figures 3.12-3.13 show, as of
late 2017, 131 countries have constitutional
provisions on public participation, 107
countries provide for public participation in
their environmental laws, and 46 countries
provide for public participation in laws
governing public administration—for a total
of 161 countries with legal provisions broadly
guaranteeing and otherwise governing public
participation in environmental matters.

Some constitutions provide a right to public
participation as a procedural right to freedom
of association and public participation in
decision making."® These guarantees may
apply generally, or they may focus on public

113 Bruch 2002, 26.
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participation in the environmental context.
The Treaty on European Union, for example,
guarantees that “[e]very citizen shall have
the right to participate in the democratic life
of the Union.""* Kenya’s 2010 Constitution
provides several procedural guarantees

as well: public participation is a value and
principle of governance;'"™ government must
include citizens “in the process of policy
making;"!"® public participation must be
included in national legislation to urban areas
and cities governance and management;'"’
and citizens are to be included in the creation
of legislation and the work of the national
and county legislatures.”® When a right to
public participation is not expressly granted
by a country’s constitution, often courts will
conclude that the constitutional guarantee

of freedom of association guarantees public
participation.™?

The efficacy of a constitutionally guaranteed
right to free association can be undermined
by national laws that limit its scope. This is
especially true when the constitution allows
the conditions of the right to be fixed by
national law. If organizations fear that they
will be punished for criticizing the authorities,
they are less likely to take full advantage of
their constitutionally endowed rights."°

Several types of national laws address public
participation in environmental matters,
including environmental framework laws,
laws governing various natural resources,
and procedural laws. As with access to
information and as shown in Figure 3.14,

114 European Union. 2007. Consolidated versions of the
Treaty on European Union and the Treaty on the
Functioning of the European Union. December 13.
art. 10 (3). https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=celex%3A12012M%2FTXT.

115 Art. 10(2).

116 Art. 232(1).

117 Art. 174(c).

118 Arts. 118(1)(b) and 196(1)(b).

119 Bruch, Coker, and Van Arsdale 2007.

120 Ibid.
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there is considerable variation in the rights
and protections addressed by these laws,
even within the same country.

Several countries have adopted framework
environmental laws that include provisions
for public participation. In Chile, the Ley sobre
bases generales del medio ambiente (General
Law on the Environment) requires the Ministry
of Environment to encourage and facilitate
public participation in the formulation of
policies, plans, and environmental quality
standards.'' Mexico’s Ley general del
equilibrio ecoldgico y la proteccion al ambiente
(General Law of Ecological Balance and
Environmental Protection) takes this one step
further, requiring the federal government to
promote public participation in not only the
formulation of environmental and resource
policies, but also their implementation,
evaluation, and monitoring.'*? Framework
environmental laws may also establish
specialized bodies for consulting the public on
environmental matters.'?3

Laws governing natural resource extraction
may include stipulations for public
participation. In New Zealand, the Resource
Management Act requires regional and district
councils to develop their 10-year policies
and plans in consultation with community
stakeholders and interest groups, including
the indigenous Maori people.’ Sierra

Leone has taken another approach to public
participation, requiring holders of large-scale
mining licenses to conclude benefit-sharing
community development agreements with
affected communities before commencing
operations.'® In South Africa, the Mineral

121 Gobierno de Chile 2011, art. 70; Environmental
Rights Database 2015.

122 La Camara de Diputados del Congreso de la Unién
1996, arts. 157-159; Environmental Rights Database
2015.

123 See Chapter 2.

124 UNEP 2006, 411.

125 Jensen and Cisneros 2015, 14; Natural Resource
Governance Institute 2013.
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Figure 3.12: Constitutional and Statutory Guarantees of
Public Participation (1972, 1992, 2017)
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Countries with constitutional
provisions on public
participation

Countries with provisions
in national administrative
framework laws broadly
providing for public
participation

Countries with provisions
in national environmental
framework laws broadly
guaranteeing public
participation

Albania, Andorra, Angola,
Argentina, Armenia, Austria,
Azerbaijan, Bahrain, Belarus,
Belgium, Bhutan, Bolivia,
Bulgaria, Burkina Faso, Burundi,
Cabo Verde, Cambodia, Central
African Republic, Chile, China,
Colombia, Congo, Costa Rica,
Croatia, Cuba, Cyprus, Czech
Republic, Democratic People’s
Republic of Korea, Democratic
Republic of the Congo, Ecuador,
Egypt, El Salvador, Equatorial
Guinea, Eritrea, Estonia, Eswatini,
Ethiopia, Fiji, Finland, France,
Gabon, Germany, Ghana,
Greece, Guatemala, Guinea-
Bissau, Guyana, Haiti, Honduras,
Hungary, Iran, Iraq, Italy, Japan,
Jordan, Kazakhstan, Kenya,
Kuwait, Kyrgyzstan, Laos, Latvia,
Lesotho, Liberia, Liechtenstein,
Lithuania, Luxembourg,
Maldives, Marshall Islands,
Mexico, Micronesia, Monaco,
Mongolia, Montenegro, Morocco,
Mozambique, Namibia, Nepal,
Netherlands, New Zealand,
Nicaragua, Nigeria, Oman,
Palau, Panama, Paraguay, Peru,
Philippines, Poland, Portugal,
Qatar, Republic of Korea,
Republic of Moldova, Romania,
Russia, Rwanda, Saint Lucia,

San Marino, Sao Tome and
Principe, Saudi Arabia, Serbia,
Sierra Leone, Slovakia, Slovenia,
Solomon Islands, Somalia, South
Africa, South Sudan, Spain,

Sri Lanka, Sudan, Suriname,
Sweden, Switzerland, Syria,
Tajikistan, Tanzania, Thailand,
Timor-Leste, Tonga, Turkey,
Turkmenistan, Uganda, Ukraine,
Uruguay, Uzbekistan, Vanuatu,
Venezuela, Viet Nam, Yemen,
Zambia, Zimbabwe

Albania, Argentina, Armenia,
Austria, Bolivia, Canada, China,
Costa Rica, Croatia, Czech
Republic, Dominican Republic,
Ecuador, Estonia, Finland,
Gabon, Germany, Greece,
Indonesia, Japan, Kenya,
Kyrgyzstan, Laos, Lithuania,
Malaysia, Mexico, Micronesia,
Montenegro, Morocco, Norway,
Panama, Peru, Philippines,
Poland, Romania, Serbia,
Slovakia, Slovenia, South Africa,
Spain, Sweden, Switzerland,
Thailand, The former Yugoslav
Republic of Macedonia, United
States, Venezuela, Viet Nam

Afghanistan, Albania, Algeria,
Angola, Antigua and Barbuda,
Argentina, Australia, Azerbaijan,
Belarus, Benin, Bhutan, Bolivia,
Bosnia and Herzegovina,
Bulgaria, Burkina Faso, Cabo
Verde, Cambodia, Canada,
Central African Republic, Chile,
China, Colombia, Comoros,
Costa Rica, Cote d'lvoire, Croatia,
Cuba, Democratic Republic of
the Congo, Djibouti, Dominican
Republic, Ecuador, Egypt, El
Salvador, Equatorial Guinea,
Eritrea, Eswatini, Ethiopia,
Finland, France, Gambia,
Georgia, Guatemala, Guinea-
Bissau, Guyana, Haiti, Honduras,
Hungary, Indonesia, Italy,
Kazakhstan, Kenya, Kiribati,
Kyrgyzstan, Laos, Latvia, Lesotho,
Liberia, Lithuania, Luxembourg,
Madagascar, Malawi, Malta,
Mauritania, Mexico, Mongolia,
Montenegro, Morocco,
Mozambique, Namibia, New
Zealand, Nicaragua, Niger, Papua
New Guinea, Peru, Philippines,
Poland, Portugal, Republic of
Korea, Republic of Moldova,
Romania, Russia, Rwanda,
Samoa, Sao Tome and Principe,
Senegal, Serbia, Slovenia, South
Africa, Tanzania, Thailand, The
former Yugoslav Republic of
Macedonia, Timor-Leste, Togo,
Tonga, Trinidad and Tobago,
Turkey, Turkmenistan, Tuvalu,
Uganda, Ukraine, Uruguay,
Uzbekistan, Vanuatu, Venezuela,
Viet Nam, Zambia, Zimbabwe

Source: Environmental Law Institute, based on data from FAOLEX, ECOLEX, The World Bank, Constitute, the
European Soil Data Centre, and UN Environment.
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Figure 3.13: Expansion of Constitutional and Statutory Guarantees
of Public Participation
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and Petroleum Resources Development 3.3.2 Public Participation

Act requires the government and the mine

operator to facilitate public participation or in Developing Laws,

consultations with the community.'% Reg"'latlonsr and Plannmg
In practice, according to the Environmental Public participation in the development
Democracy Index, laws on public of environmental laws and regulations
participation lag behind those that ensure gives legislators the benefits of the public's
access to information: 79 percent of Index perspectives and oversight. Although
countries’ laws have fair or poor public legislators are the elected representatives
participation provisions.'?’ of the people, direct review and comment

upon draft legislation by civil society and the
public helps bring the public's knowledge
directly into the legislative process. This can
be particularly important in highlighting issues
regarding compliance, implementation, or
enforceability that could either improve or
decrease the effectiveness of the law. The
process of engaging the regulated community
in developing laws, regulations, and planning
126 Republic of South Africa, Mineral and Petroleum can increase compliance.'®

Resources Development Act, No. 28 of 2002, secs.

10(1)(b), 16(4)(b), 22(4)(b), 27(5)(b), and 39.
127 Environmental Democracy Index 2015a, 3. 128 See, e.g., Freeman and Langbein 2000.
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In some countries,

the public can
participate directly in
the process of drafting
and proposing 50
laws. In Brazil, for
example, draft

laws can originate
from a variety of
sources, including
civil society groups.

A non-governmental
organization drafted
Federal Law No.

9985 of 18 July 2000,
which established the
National System of
Nature Conservation
Areas. Before
legislators finalized
the law, members of
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Figure 3.14: Public Participation Guarantees by
Sector (Environmental Democracy Index)

m Countries that fully proactively seek public participation in decision-making in various
environmental sectors.

® Countries fully requiring that public comments be taken into due account in decision-
making by environmental sector

Source: Environmental Democracy Index 2015a.
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the public discussed
and modified the
law in a nation-wide series of workshops

and public consultations.™® Most countries,
though, are still developing procedures for
engaging the public in drafting laws. The
Environmental Democracy Index found that
among the 70 countries profiled, 0 percent
ranked very good, 21 percent ranked good, 44
percent ranked fair (i.e., limited practice), and
31 percent ranked poor (i.e., no practice).'®

Many countries have adopted national
administrative procedure or public
participation laws that require all government
regulations be subject to public notice-and-
comment procedures. In Georgia, the public
must have an opportunity to participate in
the development of all regulations through

a public administrative proceeding.™’

Each proposed regulation must include a
public review period of 20 working days

129 UNEP 2006, 403-404.
130 http://www.environmentaldemocracyindex.org.
131 Ibid.

followed by a public hearing for suggesting
possible modifications. This is similar to the
process described in the U.S. Administrative
Procedure Act of 1946, which requires public
notice of proposed rulemaking and the
opportunity to submit written comments,
data, views, or arguments, to which the
relevant agency is required to consider and
provide written responses.’? An analysis of
nine pilot countries by The Access Initiative
found that all nine adopted environmental
impact association regulations that included
public participation, but many are deficient
and in half of the countries participation is
limited to certain parties and occurs too late
or too infrequently throughout the decision-
making processes.’? The analyses cited a
similar study conducted of environmental
impact assessment laws and regulations in
15 Latin American and Caribbean countries
that revealed a similar trend, indicating that

132 5 U.S.C. sec. 553 (b)-(c).
133 Henniger et al. 2002, 74.
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proper compliance and enforcement of full
public review and participation could be
improved upon.

With the growth of the internet, a growing
number of countries have introduced
electronic systems to foster citizen
participation in drafting laws and regulations.
In 2001, Estonia launched the “I Decide Today”
campaign, which enables Estonian ministries
to upload draft bills and amendments so

that citizens can review, comment, and make
proposals on the legislation over a 14-day
period. They can also respond to comments
already submitted. At the close of the
commenting period, all remarks go back to the
Ministry for review. Revised legislation is made
public, and registered users of the system may
vote in support. While the system has not been
as effective as hoped because not as many
people are using it as expected, it nonetheless
encourages regular citizen participation and
monitoring of national laws.'3*

Public participation also plays an important
role in planning. The form this participation
takes may be a single consultation (such as
a charette, in which stakeholders meet to
discuss and revise plans or projects); the
establishment of a dedicated working group
that meets repeatedly over time; or the
creation of ongoing tools for participation,
such as online forums that allow comment
and response. Such participation helps

to ensure that developers and planners
address community concerns and issues of
compliance with specific laws; they can also
build an informal social contract that can
fosters compliance.'® For example, Antigua
and Barbuda developed a Sustainable
Island Resource Management Zoning Plan
through extensive stakeholder consultation,
designating different categories of land

and marine use with an associated set of

134 World Bank 2009.
135 Odette 2005.
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activity guidelines and regulations for each
type of use.”™® A review of community-based
natural resource management projects in the
Philippines noted that in order to be more
effective, the natural resource management
“planning process should include local
perceptions of the resources, identifying areas
of intervention and risks, possible alliances
and arrangements, and areas needing
technical guidance.”™’

The internet can allow citizens to engage
much more actively in planning processes.
Harava (“Rake” in Finnish) is an interactive
map-based application for collecting feedback
from citizens to gain a wider perspective in
decision making. It was created in 2013 by
Finland’s Action Program on eServices and
eDemocracy to encourage public participation
in planning at the municipal level.’ It
functions as a question-and-answer platform
for discussing ideas with local authorities,

and its map-survey function allows citizens

to mark their ideas on an online map, such

as the location of proposed new green
spaces. As of 2015, around 70 percent of
Finland’s major cities and 60 percent of
Finnish nongovernmental organizations used
Harava.™

Laws, regulations, and plans often change
dramatically as they are being vetted by
the public, so that the revised version is
substantially different from what the public
reviewed. It is important to keep the public
informed of substantial changes to the
proposal and to allow comment on those
changes so that the final decision has been
fully reviewed by the public. When agencies
have dramatically revised draft proposals
so that the final version includes elements
not previously proposed for public review,
even when the ideas were generated by the

136 Environmental Rights Database 2015.
137 USAID 2012, xvii.

138 http://www.eharava.fi/default.aspx.
139 Ibid.
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public, then courts have required additional
public participation so that the public has
had a chance to comment upon the proposal.
For example, in the United States, a federal
appellate court invalidated a final rule
governing monitoring of air pollution sources
because it was substantially different from
the proposed rule and did not effectively
provide prior notice and an opportunity to
comment.' The court held that “an agency’s
proposed rule and its final rule may differ only
insofar as the latter is a logical outgrowth of
the former.”

3.3.3 Public Participation in
Assessment, Permitting,
and Awarding Concessions

Public participation in the assessment of
environmental impacts, permitting of facilities,
and awarding of concessions is particularly
important for ensuring that the decisions
adhere to the substantive and procedural
requirements set forth. These decisions
about particular facilities, use of resources,
and other activities often have the greatest
impact on the health, livelihoods, and welfare
of communities. At the same time, there

are many reasons why the governmental
review and decisions may not necessarily
adhere to the legal requirements. There often
are not enough staff to review the various
assessments, permits, and concessions, and
the staff are overworked. The government
may prioritize investment, which can provide
an incentive for staff to approve projects,
even if there may be concerns. And with
considerable revenues often at stake, there
may be corruption associated with high-value
concessions, projects, and facilities.

Experience has shown that actively engaging
the public in these decisions provides

140 Environmental Integrity Project v. E.P.A., 35 Envtl. L.
Rep. 20, 204, U.S.App.D.C. 2000.
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an effective means of addressing these
challenges and increasing the likelihood

that the legal requirements will be followed,
increasing the environmental rule of law.
Thus, recognizing these benefits of public
engagement—as well as the reductions

in project costs associated with protests
when the public is not engaged—public
participation is increasingly required during
the development of projects with potentially
significant environmental impacts, the
provision of permits or licenses, and the
awarding of concessions. As of 2017, 161
countries require public participation in
environmental processes.’' In many cases,
the requirements are still evolving: the
Environmental Democracy Index reports that
just 11 percent of countries rated as good or
very good in requiring public participation in
review processes.'?

As discussed in Section 3.2.3 and highlighted
in Figure 3.15, most States have adopted
environmental impact assessment laws.
These laws often require public participation
and consultation during the assessment
process in order to better incorporate the
public’s interests, knowledge, and values

in the assessment.'? In addition, most
multilateral financial institutions, such as the
World Bank, require projects they finance

to provide an environmental and social
impact assessment that includes stakeholder
engagement.’ Some private banks ascribe
to the Equator Principles, which have a
similar requirement.'#

141 As illustrated in Figures 3.12-3.13, these
requirements are found in national constitutions,
framework environmental laws, administrative
laws, and laws governing environmental impact
assessments; accordingly, some requirements apply
more broadly than to environmental issues.

142 Environmental Democracy Index 2015b.

143 Environmental Rights Database 2015.

144 World Bank Group 2007

145 See http://equator-principles.com/.
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Figure 3.15: Countries with Environmental Impact Assessment Laws
, 1992, and 2017)
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Year Countries with stand-alone legal Countries with environmental impact
instruments for environmental impact assessment provisions in other legal
assessments instruments

1972 United States

1992 Philippines, Israel, Netherlands, Spain, Brazil, | United States, Algeria, Armenia, Congo,
Malaysia, Switzerland, Guinea, Germany, France, Guatemala, Iran, Ireland, Italy,
Greece, Kuwait, Tunisia, Nigeria Jamaica, Kyrgyzstan, Libya, Mauritius,

Mexico, New Zealand, Norway, Oman,
Palau, Papua New Guinea, Portugal, Russia,
Saint Kitts and Nevis, Samoa, Serbia, Sri
Lanka, Ukraine, Thailand, Bolivia

2017 Afghanistan, Albania, Angola, Argentina, Algeria, Andorra, Antigua and Barbuda,

Armenia, Austria, Bahrain, Belarus,

Belgium, Belize, Benin, Bhutan, Bosnia and
Herzegovina, Botswana, Brazil, Bulgaria,
Burkina Faso, Cabo Verde, Cameroon,
Canada, Chad, Chile, China, Costa Rica,
Croatia, Cyprus, Czech Republic, Democratic
People’'s Republic of Korea, Democratic
Republic of the Congo, Denmark, Djibouti,
Dominican Republic, El Salvador, Estonia,
Eswatini, Ethiopia, Fiji, Finland, Georgia,
Germany, Greece, Guatemala, Guinea,
Guinea-Bissau, Honduras, Hungary, Iceland,
India, Indonesia, Israel, Japan, Jordan,
Kazakhstan, Kenya, Kuwait, Kyrgyzstan,
Laos, Latvia, Lebanon, Liberia, Liechtenstein,
Lithuania, Luxembourg, Malaysia, Mali, Malta,
Marshall Islands, Micronesia, Mongolia,
Montenegro, Morocco, Mozambique,
Namibia, Netherlands, Nicaragua, Niger,
Nigeria, Norway, Pakistan, Panama, Paraguay,
Peru, Philippines, Poland, Portugal, Qatar,
Republic of Korea, Republic of Moldova,
Romania, Russia, Rwanda, Samoa, San
Marino, Sao Tome and Principe, Serbia,
Slovakia, Slovenia, South Africa, Spain, Sri
Lanka, Sweden, Switzerland, Syria, Tajikistan,
The former Yugoslav Republic of Macedonia,
Timor-Leste, Togo, Tonga, Tunisia, Turkey,
Turkmenistan, Tuvalu, Uganda, Ukraine,
United Arab Emirates, United Kingdom,
Tanzania, Uruguay, Uzbekistan, Vanuatu,
Venezuela, Viet Nam, Zambia

Australia, Azerbaijan, Bahamas,
Bangladesh, Bolivia, Burundi, Brunei
Darussalam, Cambodia, Central African
Republic, Colombia, Comoros, Congo, Cote
d’lvoire, Cuba, Dominica, Ecuador, Egypt,
Equatorial Guinea, Eritrea, France, Gabon,
Gambia, Ghana, Grenada, Guyana, Haiti,
Iran, Iraq, Ireland, Italy, Jamaica, Kiribati,
Lesotho, Libya, Madagascar, Malawi,
Maldives, Mauritania, Mauritius, Mexico,
Myanmar, Nepal, New Zealand, Oman,
Palau, Papua New Guinea, Saint Kitts

and Neuvis, Saint Lucia, Saint Vincent and
the Grenadines, Saudi Arabia, Senegal,
Seychelles, Sierra Leone, Singapore,
Solomon Islands, Sudan, Thailand, Trinidad
and Tobago, United States, Yemen,
Zimbabwe

Source: Environmental Law Institute. Researchers started with two databases (ECOLEX and FAOLEX) to
find the earliest enacted legal instrument for environmental impact assessments in all UN-recognized
countries. Where necessary or if possible, a secondary source was sought using search engines.

Notes: This map shows countries with a stand-alone, legally binding national instrument establishing or
defining the use of environmental impact assessments in a country (in dark green) and countries with
legally-binding provisions found in framework environmental laws or other laws. The map does not
not account for regional agreements such as the European Union's 1985 decree, 85/337/EEC (unless a
country has a legal instrument executing the requirements discussed in such an agreement).
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Case Study 3.7: China's Enhanced Public Participation

Requirements

China greatly enhanced its public participation requirements by adding Chapter 5,
Environmental Information Disclosure and Public Participation, in its 2014 revisions
to its Environmental Protection Law. Under article 56, “The project owner of a
construction project for which an environmental information report should be
prepared pursuant to the law shall explain relevant situations to the potentially-

affected public when preparing the report, and solicit public opinions. The competent
department responsible for examination and approval of the report shall [publish] the
full text of the environmental information report upon receipt thereof with exception
of State secrets or commercial secrets. In the case of a construction project failing to
solicit public comments sufficiently, the competent department shall order the project

owner to fulfill the task."

China published rules implementing these requirements, Measures for Public
Participation in Environmental Protection.® These rules require greater explanation
of projects by the project owners and competent departments to the public. Further,
they not only require that the agencies “take into full consideration” the opinions and
suggestions of the public on environmental matters, but that they give feedback to
the public and nongovernmental organizations “in an appropriate manner.” It also
provides that agencies may give financial support and guidance to civil society.d

Wang 2017, 154.

See Bourdeau et al. 2015.
Wang 2017, 155.

Ibid.

QN oo

Cameroon'’s procedure for public consultation
in the preparation of impact assessments is
similar to that of other countries in outlining
standard national legal requirements for
public participation.'*® Cameroon'’s process
obliges the Ministry of Environment and
Nature Protection to carry out public
consultations with nongovernmental
organizations and local communities in the
vicinity of proposed project sites. In order to
provide the opportunity for a thorough review
of the draft assessment, the public is notified
several weeks before the consultations

146 UNEP 2006, 400.
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take place. Local representatives are sent a
schedule of meetings, a description of the
project, and an explanation of the goals of
various project components. The consultation
usually takes the form of several public
hearings.’ Issues emerging from the process,
such as impact monitoring, are integrated
into the project environmental management
plan. China’s new environmental protection
law also contains a chapter devoted to public
participation, as discussed in Case Study 3.7.

147 Décret N°2005/0577/PM du 23 février 2005 sur
les modalités de réalisation des études d'impact
environnemental, 2005, 3.
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The Bali Guidelines provide that States

should “seek proactively public participation
in a transparent and consultative manner,
including efforts to ensure that members of
the public concerned are given an adequate
opportunity to express their views."# As

a result, public participation cannot be
distilled into a simple checklist to meet each
situation—to make public engagement
meaningful in assessment processes depends
on the context for each assessment. It may be
necessary to create non-technical summary
documents in a variety of languages that are
made available through traditional means,
such as public display in municipal centers
and on websites, but also through active
delivery to potentially impacted communities
that might not otherwise be included in
traditional government decision making.'* For
example, when Adastra Minerals undertook
an assessment process in Katanga Province,
Democratic Republic of the Congo, the

target communities had low literacy, little
understanding of the national language, and
almost no use of paper (due to scarcity). They
relied upon local radio stations, posters using
mostly graphics, communications in Swabhili

in addition to French, and mobile phones and
text messaging to contact people and engage
local communities.'*®

Impact assessment documents are often
prepared by project proponents on behalf of
the state agency. This can result in a subtle
or even obvious bias toward the project, for
which state agencies must be alert.”" For
example, when the company constructing
the Dakota Access Pipeline created an

148 UNEP 2015, Guideline 9.

149 UNEP 2015, 84-85.

150 IFC 2007, 37.

151 See, e.g., Bruch et al. 2007 (when comparing actual
impacts with predicted impacts in environmental
impact assessments for five projects with effects
on transboundary watercourses, observing an
“optimism bias” that the environmental and social
impacts were always predicted to be less than they
actually were).
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environmental assessment for the U.S. Army
Corps of Engineers, it determined that the
project would not impact disadvantaged
communities because none were located
near the project. But a reviewing court struck
down this conclusion, noting the assessment
had arbitrarily decided to examine only
communities within one-half mile of a pipeline
borehole, which excluded the entire Standing
Rock Sioux reservation, which was located
more than one-half mile but less than one
mile from the pipeline.’?

Public participation is equally critical in
decision making related to permits and
licenses. These can take the form of facility
permitting, media-specific discharge
permitting, integrated permitting, sectoral
permitting, and environmental auditing.'*?
Global standards for the type of information
that should be included in permits for
industrial emissions and available through
public participation procedures are under
development.’* Some countries subject

the licensing of ongoing activities, such as
industrial facilities and their discharges, to
the same public participation requirements
that apply to environmental and social impact
assessments. For example, in Bulgaria public
participation is a compulsory and essential
part of the permitting process for industrial
construction, operation, and renovation, and
for integrated permits for storing dangerous
substances.' Other countries have concluded
that the award of permits triggers the
environmental and social risk assessment laws
and their public participation requirements.®

152 Standing Rock Sioux Tribe v. U.S. Army Corps of
Engineers, June 14, 2017 (D.D.C. 16-cv-01534).

153 See UNEP 2015, 70.

154 UNEP 2015, 83; EU Industrial Emissions Directive,
2010/75/EU, http://ec.europa.eu/environment/
industry/stationary/ied/legislation.htm.

155 UNEP 2006, 412.

156 Foti et al. 2008, App. 4.
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Case Study 3.8: Increasing Income and Forest Cover through

Community Involvement

Forest cover in the Nueva Vizcaya region of the Philippines declined from 85 percent
to 25 percent from the early 1980s to the early 2000s due to legal and illegal logging.?
The Philippines government undertook the Trees for Legacy Program, which
included several measures to involve the community in reforestation and watershed
protection. It used the country’s Local Government Code of 1991 to co-manage local
forests with local government units. The program increased land and forest tenure
for local citizens and offered financial incentives for communities to participate
actively in forest planting and preservation. Public participation in local government
planning and government increased as civil society was given more opportunities for
input. Poverty incidence in the province dropped from 52 percent to 3.8 percent by
the time the project ended in 2004. In addition, programs were put in place to help
increase financial management at the local level, improve health care, and take care
of disadvantaged populations, such as the deaf and blind. Forest fires were virtually
eliminated, and there was a marked improvement in water supply for domestic use
and irrigation.” The local congressman wrote that the project’s success lay in pairing
the technical expertise of the Department of Environment and Natural Resources with
the oversight and implementation skills of the local community.°

a. https://www.innovations.harvard.edu/tree-legacy-tree-resources-education-enterprise-and-legacy.

b. USAID 2012, 29-30.
c. Agbayani 2005.

Public consultation on permitting decisions
helps to ensure that the rights of neighboring
communities are reflected. This may even
lead to the amendment or even rejection of

a permit application. As discussed in Section
4.3.2, when a mining company sought to clear
a forest area in order to mine for bauxite

in the Niyamgiri hills, the Indian Ministry of
Environment and Forests consulted with

the Dongria and Kutia tribes that inhabit the
surrounding area. After the discussions, the
village and community representatives from
twelve villages surrounding the site rejected
the proposed mine based on concerns it
would violate their religious and cultural
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rights. Subsequently, the Ministry rejected
Vedanta's application.'™

Concessions are often awarded in a multi-step
process, and public consultation is vital to
each step. Many countries conduct resource
planning to help determine what resources to
exploit, when, and how. Public participation
provides key input to these planning exercises
and helps to ensure that the required
procedures and standards are adhered to, as
discussed in Section 3.3.2. When ministries
come to award specific concessions to
particular concessionaires, another round of

157 Environmental Rights Database 2015. See also the
discussion on free, prior, and informed consent in
Section 4.3.2 infra.



Environmental Rule of Law

consultation, often through environmental
and social impact assessment, is conducted.

3.3.4 Community-Based Natural
Resource Management

Perhaps the fullest form of involving the
public in environmental decision making

is community-based natural resource
management, where the community is
empowered to manage natural resources
directly and to benefit from the resources.
Prior to contemporary forms of government,
communities often managed their resources
directly without the intervention of a central
state authority. Community management of
resources has demonstrated many benefits,
including increased compliance with locally
established norms and institutions, sustainable
management of resources, benefits flowing
directly to communities, and promotion of
good governance in local institutions.'®

Experience over the past 40 years
demonstrates that national agencies often
struggle to effectively manage natural
resources that are often in remote areas

and about which national authorities may
lack local knowledge. By empowering

local communities to either assist in or be
primarily responsible for natural resource
management, a certain amount of power

is reallocated to local communities that

have a stake in sustainable resource
management and that often have a long
tradition of customary laws and institutions
sustainably governing resource use.
Experience implementing community-based
natural resource management in developing
countries suggests that local communities can
sustainably manage natural resources while
using democratic institutions that often help
empower women.'? Case Study 3.8 highlights

158 See generally USAID 2013.
159 Ibid.
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the success of community management of
forests in the Philippines.

Devolving management authority over
resources to communities is not a panacea.
Lessons from areas where communities

have been empowered to manage resources
suggest that many communities need
assistance to help establish or reestablish
governance mechanisms that are inclusive
and effective at resource management.'® Just
as there is no “one-size-fits-all” approach to
public participation, communities have to learn
how best to manage their resources within
the local culture and context in conjunction
with subnational and national authorities.
Customary laws and institutions have to be
monitored to ensure they do not contravene
statutory laws, and the rights of traditionally
disadvantaged populations have to be
monitored by government to ensure they are
fairly treated by customary institutions.'®!

A review of community-based natural
resource management projects in Southern
Africa found that they helped democracy take
root in local institutions and enabled women
to take leadership positions in community
institutions.’®? But it also found challenges,
including a failure at times to widely consult
community members, capture of benefits

by chiefs, and financial mismanagement.
Capacity building for local communities and
reasonable oversight by national agencies
were found to be effective responses.’®

Citizens are key government allies in
monitoring and enforcing environmental and
natural resource laws. Providing citizens with
the tools and legal protection to act as the
eyes and ears of environmental monitoring

160 Blaikie 2006; Kellert et al. 2000; Pomeroy 1995.

161 USAID 2013, 21-22; see also Section 5.1.4 infra.

162 Ibid., 22.

163 Ibid.; see also Kawamoto 2012 (corruption in the
community management of diamond revenues
addressed through intervention by the Government
of Sierra Leone and awareness raising).
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and enforcement agencies can greatly
increase detection and compliance with laws.
Increasingly, governments have turned to local
citizens to act as de facto government agents.

Citizen participation in monitoring and
enforcement rarely hands direct enforcement
authority for environmental laws to the
citizens—this would contravene rule of law by
negating the checks and balances of the legal
system. Instead, citizens are often called upon
to report any behavior that appears illegal or
to report actual wrongdoing to the authorities
so that the authorities can act, as described in
Case Study 3.9.

Citizens may organize groups that periodically
investigate facilities, concessions, and other
permitted entities to ensure compliance

with the law. For example, Waterkeeper
organizations in 44 countries on six continents
monitor local water bodies to determine
whether anyone is illegally discharging.'s+
They may sample effluent being discharged to
ensure compliance with published standards.
And they monitor ambient water quality to
ensure compliance. Where they find violations,
they document them and share their findings
with the government. They may also bring
citizen suits to enforce, if the government
declines to file suit. There are over 300
Waterkeeper organizations around the world.
It is important to note that these organizations
conduct their efforts in public spaces—and do
not trespass in their investigations.

Because of the tremendous power
imbalances between citizens and those who
break environmental laws, it is critical that
citizens be given legal protection through
whistleblower laws, which are discussed at
length in Section 4.4.2. These protections can
include provision of confidential telephone
hotlines and internet tools to enable the

164 Cronin and Kennedy 1999; Luchette and Crawford
2008.
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public to report environmental problems.'®
Legal protections prohibiting retribution
against whistleblowers is crucial. For example,
the 2014 revision of China’s Environmental
Protection Law includes protections for
whistleblowers who report environmental
violations. Because whistleblowers

often suffer retaliation, the law instructs
environmental protection departments

to keep the identity of whistleblowers
confidential in order to protect their
“legitimate” rights.'®®

Agencies often engage the publicin
monitoring and enforcement through
collaboration between private citizens, civil
society, and government agencies so that
agencies can couple their expertise with the
local knowledge and presence of citizens

and nongovernmental organizations. In
Cameroon, for example, the Last Great

Ape Organization has collaborated with

the government since 2006 to enforce the
country’s wildlife laws. Although it does

not participate directly in the enforcement

of wildlife or other environmental laws,
representatives of the organization regularly
participate in investigations, field operations,
legal affairs, and post-conviction visits with
convicted individuals.’” Through civil society’s
contributions, the government has improved
compliance and enforcement, achieving an 87
percent success rate in prosecuting violators
of wildlife laws and accruing damage awards
up to US$200,000.%® Extensive media coverage
of the collaboration (some 365 media pieces
in TV, radio, and print per year) has also led
to greater public awareness of wildlife laws."

165 These are sometimes mandated by law. Under the
Surface Mining Control and Reclamation Act, for
example, citizens are allowed to report violations
relating to coal mines and to accompany the
inspector on an inspection that results from the
citizen's complaint (30 U.S.C. sec. 1271(a)(1)).

166 Yang 2014.

167 UNEP 2006, 488-489.

168 See Clynes 2010.

169 Last Great Ape Organization Cameroon 2016.
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Case Study 3.9: Integrating Information, Participation, and
Reporting

“Publish What You Pay Indonesia” is an innovative example of the integration of
access to information with public participation in environmental monitoring and
enforcement. This Android-based internet application enables the public to check
the location of oil, gas, and mining concessions, the revenue they generate, and the
social conditions in the surrounding area. It also ties to the government-run citizen
complaint and information submissmaion system, LAPOR.? The application maps the
concession locations so that the public can detect if a concession is operating outside
of its boundaries, information that is often difficult to determine for an average citizen
who would not know the legal boundaries of a concession. Provision of information
about the revenue generated and the socio-economic status of the region allows the
public to understand the concession’s economic contribution to the region.

Integration of the LAPOR system allows citizens to contact government directly. This
innovative system was established in 2011 to allow citizens to provide feedback

to the government on key initiatives. It was so popular that it was expanded to

all areas. A mandate was put in place that any complaint be responded to by the
responsible agency within five working days. Citizens can send complaints by texting,
on its website, through its mobile app, or on Twitter.? The LAPOR system also lets
government officials communicate with one another and verify that agencies are
being responsive to citizens' needs. The system currently fields over 500 complaints
per day.c

a. https://www.opengovpartnership.org/stories/open-mining-extractive-data-disclosure-citizen-
empowerment.

b. https://govinsider.asia/innovation/inside-lapor-indonesias-complaints-unit/.

c. Ibid.
In 2015, China announced it would pay responsible for fisheries to appoint honorary
rewards of up to 50,000 yuan to residents who fish wardens. The wardens are tasked with
reported serious environmental violations, the prevention and detection of violations of
including the dumping of hazardous waste the Act. These volunteers play an important
or radioactive materials, and 3,000 yuan to role in policing customary fishing grounds,
residents who report firms that are improperly and they are usually a member of the tribe
using or tampering with environmental or clan that owns the fishing grounds.”" In
monitoring equipment.’” the Philippines, the Implementing Rules and

' ) Regulations of the Wildlife Act provides for
In some countries, the government deputizes  measures to deputize members of the public

volunteers to enforce environmental laws. as Wildlife Enforcement Officers. The Act
In Fiji, the Fisheries Act enables the minister

170 Wong 2017. 171 UNEP 2006, 408-410.
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foresees the deputation of private volunteers
and citizen groups to assist in all aspects of
the Act's enforcement, including the seizure of
illegal wildlife, arrest (even without a warrant),
and surveillance.’”?
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Countries that fully proactively seek public participation in decision-making in various
environmental sectors, based on the Environmental Democracy Index (2015)

Women from Komo (Republic of the Congo)
learning to map in the forest, as part of the

Extreme Citizen Science (ExCiteS) Intelligent Maps
project. Photo: Gill Conquest/ExCiteS, University
College London (CC-BY-SA 3.0).

Citizens also serve as critical monitors of
environmental quality in many countries

using so-called citizen science. Equipped with
basic training, citizens can monitor water
quality, air quality, species diversity and
prevalence, and many other environmental
indicators.'” They can greatly extend the

reach of government resources with little
investment on the government’s part to

collect significantly more data than trained
government technicians. While this information
can be very helpful, citizen-generated data

may not always substitute for data collected
using official government methods and official
chains of custody, which may be required by
courts under their rules of evidence. In such
circumstances, countries may wish to consider
legal amendments that recognize the use of
citizen science in investigations and prosecution,
even if it may still be challenged in court.

172 Ibid.
173 See generally Blaney et al. 2016.
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There are several innovative and impactful
uses of citizen science.”* The sea turtle
monitoring network Grupo Tortuguero
investigates turtle diet, distribution, and
disease at sites throughout northwestern
Mexico. Thanks to the partnership between
biologists, agencies, and communities,

new marine protected areas have been
established and sustainable fisheries
practices that protect both turtles and
livelihoods have been implemented.

In the United States, the West Oakland
Environmental Indicators Project allows
individuals living in a poor neighborhood

to collect air-quality and health data
documenting the impact of air pollution on
local citizens. And as illustrated in the photo
to the left, scientists from University College
London are working in the Republic of the
Congo where smartphones allow individuals
to record environmental impacts, such as
poaching and illegal logging."”®

While engaging the public to address a specific
task is helpful, public engagement is often
most helpful when it creates a relationship
that will endure over time and build trust

and understanding between citizens, the
government, and companies. For example,
the International Finance Corporation has
reported experiences in Peru where mining
companies engaged with communities
through participatory science and scoping

a site even before exploration, and this
engagement helped forge a relationship
between community members and the
companies that facilitated future dealings."”®
These efforts demonstrate the benefits of
investing in effective and locally relevant public
participation to improving environmental and
social compliance and outcomes.

174 See Bonney et al. 2014.
175 lbid.
176 IFC 2007, 74, 115.
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3.4 Opportunities and
Recommendations

Civic engagement is a cornerstone of
environmental rule of law that leverages

the resources of civil society and the

public to better inform government

decision making, assist in monitoring and
enforcement of environmental laws, and hold
accountable the regulated community and
government agencies. Public participation

in environmental decision making makes

it more likely public concerns are surfaced
early and can be addressed before private or
government resources have been committed
to a certain outcome. And engagement of
the public in a meaningful dialogue with
government and project proponents can help
create trust and social cohesion that extends
far beyond environmental issues.

Many States have taken steps to require
access to information and public participation
in environmental decision making. In many
cases, the next step is to provide more
detailed requirements and procedures as
well as training to implementing agencies
so that these requirements can have their
full effect. Sufficient experience has been
gained after decades of implementation that
best practices and key methodologies can be
broadly shared across government.

The relatively simple act of making
environmental information accessible to
the public can have a profound impact on
compliance and enforcement. Publishing
concession contracts online lets citizens
know the boundaries and environmental
requirements expected of concessionaires.
Reporting environmental monitoring
information and publishing periodic state-
of-the-environment reports empowers
citizens to decide what are the foremost
environmental threats and how effectively the
government is addressing them.

3. Civic Engagement

Many countries are using websites to their
great advantage in engaging the public.
Websites can make information more
readily available, collect citizen monitoring
data and complaints, connect citizens with
government officials, and allow officials

to respond to citizen inquiries with speed
and efficiency. Although web interfaces

are not a replacement for face-to-face
relationship building with citizenry, they
can simultaneously engage more people
and lessen the burden on government of
providing meaningful public participation.

With the broad acceptance of the importance
of access rights, governments can focus

on fostering a culture of civic engagement
in which officials understand the value of
engaging civil society. Actively informing

the public of government data and vetting
government decisions with citizens can
become part of the mission of front-

line agencies as much as their sectorial
responsibilities. As the value of public review
and input becomes more clear, bureaucratic
resistance should drop, provided that
resources are provided to allow agencies to
foster this culture.

Agencies would not expect an auditor to be
able to answer legal questions nor that a
lawyer could audit a financial statement. In
the same fashion, agencies need dedicated,
professional staff to engage civil society and
to serve as a resource for government staff
on civic engagement. The diversity of legal
requirements in this area coupled with the
many techniques available to meaningfully
engage the public make such positions
essential to supporting agency staff who are
required to engage or inform the public. In
addition, given the highly political nature

of many environmental decisions, a small
investment in active and skilled professional
civic engagement can result in significant
payoffs through avoided conflicts and
increased social cohesion.
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One clear opportunity for improving
environmental rule of law through civic
engagement is expanding the use of citizen
science. Citizens can be the eyes and ears

of government with a minimal amount

of training and resources. Citizen science
allows anyone with a cell phone and internet
connection to become a pollution monitor,
species tracker, and violation reporter. While
citizens are not a replacement for trained
government officials, they can greatly extend
the reach and impact of environmental laws
and agencies.

Civic engagement at times requires
building the capacity of the public to
engage thoughtfully and meaningfully
with government and project proponents.
Educating the public about their rights to
access information and participate is a
necessary first step, and providing tailored
assistance when a community is unable

to engage should be considered part of
government’s responsibility. This can build
a more robust citizenry that can support
stronger government and rule of law.

Civic engagement is easy to support as a
slogan and idea, but requires attention,
resources, and commitment to implement
to its full potential. As countries work to
implement laws that require access to
information and public participation, many
new techniques and best practices are
coming to the fore. It is also becoming more
apparent that civic engagement, even when
it means addressing disagreements and
controversies, when handled skillfully helps
build relationships among communities,
government, and business and strengthens
the broader social fabric.
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4.1 Introduction

Legal rights and duties are the heart of
environmental rule of law. They provide
agencies the authority to act, people the
ability to seek justice, and companies the
obligations to act sustainably. The legal rights
and duties that animate environmental law
are found in international treaties, national
and subnational constitutions and laws,
customary practices, and judicial decisions.
They are rooted not only in environmental
law, but also human rights, international,
administrative, and other fields of law. Rights
and duties are inextricably linked.

Much of the emphasis of environmental
laws, institutions, and practice to date has
focused on operationalizing duties. Laws
define the duties of polluters to obtain and
comply with permits that establish limits

for pollution of the air, water, and soil. They
also set forth responsibilities of government
authorities to regulate, monitor, enforce,
and otherwise govern activities that could
harm the environment and public health.

When implemented, environmental laws
have often proven successful at controlling
pollution and sustainably managing natural
resources. As noted in Chapter 1, though, too
often environmental laws are not effectively
implemented or enforced. It is in these
circumstances that rights and rights-based
approaches become particularly important as
a complement to duties.

After decades of rapid development of
environment-related rights, government,
companies, courts, and citizens in many
places are still grappling with transforming
these words on paper into meaningful and
lasting environmental protections. This
chapter focuses on the evolving and deeply
interdependent interrelationship between
environmental rule of law and various
environmental and human rights.

Many rights are important to environmental
rule of law. Human rights to transparent,
participatory, and responsive governance
are essential to achieving effective
environmental rule of law by giving a voice
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to the disadvantaged, requiring effective
government, and providing access to justice.
National constitutions often establish a
constitutional right to a healthy environment
as a fundamental right. And a growing number
of countries recognize the rights of nature
independent of human rights, providing
rights for rivers and other environmental
elements. Increasingly, countries recognize
that environmental rule of law relies both
on traditional environmental laws and on
protection of environment-related rights
using a rights-based approach, which is a
focus of this chapter.

Environmental rule of law is important

to the realization of numerous rights.

The failure to effectively implement and
enforce environmental law often leads to
environmental degradation that impairs
constitutional and human rights by infringing
on the enjoyment of health, access to water,
and in serious instances—as Supreme Courts
in many countries have recognized—the right
to life.!

This chapter reviews this evolving relationship
between environmental rule of law and
environment-related rights. It traces the
sources of relevant rights and examines the
many constitutional and human rights—such
as the right to life, the right to the enjoyment
of the highest attainable standard of health,
the right to an adequate standard of living
including adequate food, and the right to
safe drinking water and sanitation—that are
closely linked to the environment, as well

as the various procedural rights that are
essential elements of environmental rule of
law. This chapter pays particular attention

to constitutional and human rights, which
enjoy elevated status in most legal systems.
The chapter then reviews the role that a
constitutional right to a healthy environment
plays in many countries, and how enforcing

1 See Box4.2.
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the rights to nondiscrimination, free
association, and free expression are necessary
for environmental rule of law. Finally, this
chapter reviews environmental defenders’
critical role in protecting the environment and
the grave importance of using rights-based
approaches and human rights law to protect
these defenders. In sum, just as fundamental
rights cannot be enjoyed without a healthy
environment, sound environmental rule of
law cannot exist without the establishment
of and respect for rights.

4.1.1 Core Concepts

This section discusses core concepts at the
intersection of rights and environmental

rule of law. It (1) reviews the origins of
environment-related rights and duties;

(2) articulates a rights-based approach to
environmental protection; (3) explores the
dynamic relationship between rights and
environmental rule of law; and (4) traces the
expansion of rights-based approaches across
the globe.

4.1.1.1  Origins of Environmental

Rights and Duties

A right is a moral or legal entitlement that
can be positive, meaning a person is due
something (such as the right to water), or
negative, meaning a person is entitled to

be free from interference (such as a right to
privacy). With rights come duties,? such as
the legal duty of government to provide water
and the legal duty of citizens not to invade
another person’s privacy.

Societies have created legal duties and rights
relating to the environment and natural
resources for millennia. The Act of Fa Chong
Ling, promulgated before 771 BCE in China,

2 Hohfeld 1913.
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prohibited the taking of trees and wildlife
without permission,? and the English Magna
Carta, signed in 1215, guaranteed citizens
access to rivers and forests and gave rise to
the English Forest Code shortly thereafter.*

The modern era of environmental law began
in the late 1960s, when population growth,
industrial expansion, and innovations in
chemistry resulted in dramatic impacts

to ecosystems, wildlife, and public health.
Many industrialized nations adopted
environmental national laws in the 1970s and
1980s, and the global community of nations
adopted a growing number of multinational
environmental agreements.> Many of these
initial approaches focused on promulgating
media-specific environmental laws that
required the government to regulate specific
industries, sectors, or environmental media
and saw measurable impacts. For example,

in the United States, implementation of the
Clean Air Act saw reductions of approximately
70 percent of six key air pollutants.¢ Many of
these laws relied on individuals to supplement
enforcement, by empowering them to protect
their rights (to health, to livelihoods, and to
enjoyment of the environment) by bringing
citizen suits for violations of the law. By the
1990s, many nations adopted constitutional
provisions protecting the environment, which
ushered in what is known as a rights-based
approach to environmental protection, which
is discussed below.’

4.1.1.2 Rights-Based Approaches to
Environmental Protection

A rights-based approach to environmental
protection is one that is normatively based

3 Dong 2017, 22-23.

4 Magraw and Thomure 2017, 10934-10940; Robinson
2015, 311.

Sands and Peel 2012, 22; Lazarus 2004.

USEPA 2018.

Bruch et al. 2007.
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on rights and directed toward protecting
those rights. This approach differs from
regulatory approaches where environmental
statutes set forth certain requirements and
prohibitions relating to the environment.
Arights-based approach complements
regulatory approaches—and together they
can more effectively enhance environmental
rule of law and environmental outcomes. In
addition to national constitutions and human
rights treaties, environmental statutes and
international agreements other than those
designated specifically as human rights
instruments can often establish enforceable
rights that protect human health and the
environment.? As discussed below, there

is often an emphasis on constitutional and
human rights because, in the hierarchy

of laws,® they enjoy primacy in most legal
systems and inclusion of environmental
provisions in constitutions and human rights
instruments has the legal and political effect of
placing the highest importance on protecting
human health and the environment.

For example, if a mine is leaking acidic water
into a community water supply in a country
with a constitutional right to a healthy
environment or a right to water, citizens could
seek redress in court for a violation of these
rights. If the country only had a mining statute
that empowered an environmental agency to
address acid mine drainage, then the citizens
would likely have to rely on the agency to act
and might have limited options in court. But
if a country had both regulatory and rights
provisions, then if the agency failed to act
under the mining statute, the citizens would
still have redress under the constitutional
right. This occurred in Marangopoulos
Foundation for Human Rights v. Greece, where
the European Committee of Social Rights
interpreted the European Social Charter’s
right to health to include environmental

8 Boyle 2007; Timbers and Wirth 1985.
9 See, e.g., Kelsen 2005; Hart 2012.
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concerns.’ The ruling ensured that a lignite
mining operation ceased harming public
health through its emissions of particulate
matter and gases.

Rights that can be used to support the
environment and human health can

come from many areas of law, including
environmental law and human rights, and

can come in many forms, including treaties,
constitutional provisions, and statutes. Most
prominently, 150 national constitutions include
environmental provisions,'! as discussed

in Section 4.2. These provisions are often
called “environmental rights,” meaning

“any proclamation of a human right to
environmental conditions of a specified quality”
that falls within a range of classifications:

“safe, healthy, ecologically sound, adequate

for development, sound, etc.”'2 More than

10 Marangopoulos Foundation for Human Rights v.
Greece 2006.

11 For an earlier tally identifying 130 national
constitutions, see UN Office of the High
Commissioner for Human Rights and UNEP 2012,
19.

12 Ibid.
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half of these provisions are framed as rights
of the citizens, while remaining provisions are
framed as duties of the state.”> Many more
national and subnational laws both provide
statutory rights and protections related to the
environment, even absent any constitutional
environmental right.

Although environment-related rights

and duties are now widespread,' an
implementation gap remains between the
requirements and obligations they create

at multiple levels of government and the
environmental results around the world.

To address this implementation gap,

many governments and citizens are using
rights-based approaches to help meet
environmental commitments and reinforce
the importance of environmental law. When
governments recognize rights, they take on
accompanying duties to ensure protection of
those rights.' Such duties include ensuring
that third parties, including businesses, do
not violate these rights. To fulfil their duties,
governments adopt policies, legislation,

and regulations that mandate institutions

to prevent, investigate, punish, and redress
such abuse. Case Study 4.1 illustrates how
communities and advocates can use rights to
protect environmental values, especially when
a government fails to act.’®

Appealing to human rights is especially
powerful because they are the most
fundamental rights. They came into particular
focus after World War Il with the 1948
Universal Declaration of Human Rights."”

13 Ibid.

14 As discussed in Box 1.3, the specific environment-
related rights that apply in a particular circumstance
depend on the national and international law that
applies to that country and context.

15 UNGA 201843, 3 (“Duties may be viewed as the
inverse side of rights. If citizens have rights, states
and other actors have duties to respect and protect
the rights.”).

16 Knox 2012.

17 UNGA 1948.
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Case Study 4.1: Nepal Supreme Court Orders Environmental Action

Based on Constitutional Rights

In Suray Prasad Sharma Dhungel v. Godavari Marble Industries and Others,? citizens and
nongovernmental organizations sought a writ of mandamus in Nepal's Supreme Court
against a marble factory on the basis that it caused environmental degradation to
the Godavari forest and its surroundings. The factory emitted dust, minerals, smoke,
and sands and had polluted the water, land, and air of the area, which endangered
the life and property of the local people. The Court held that Nepal’s constitutional
provision protecting the right to life necessarily included the right to a clean and
healthy environment in which to live that life. Because environmental protection is
an issue of public interest and all citizens have an interest in public issues, individuals
interested in protecting the environment, including nongovernmental organizations,
have standing before the Court. The Court ultimately denied the writ of mandamus
because petitioners had not shown a violation of a specific legal duty. However,
because effective remedies had not been put in place, the Court issued directives to
the Parliament to pass legislation to protect the Godavari environment and the air,
water, sound, and the environment generally, and to enforce the Minerals Act.

a. Dhungel v. Godawari Marble Indus, WP 35/1992. Supreme Court of Nepal, Oct. 31, 1995.
b. For more details about the Court's judgment and the impact of this case on Nepali environmental

jurisprudence, see Sijapati 2013.

Subsequently, human rights have been
enshrined in numerous international and
regional treaties' and are enforced and
otherwise vindicated by international and
regional tribunals and commissions, such as
the International Criminal Court, the Inter-
American Court of Human Rights, and the
European Court of Human Rights, as well as by
domestic courts and tribunals. Human rights
have a longer history and more diverse set of
treaties and institutions in place to enforce
them than do environmental statutes.

Human rights are rights inherent to all human
beings regardless of nationality, sex, ethnicity,
or other characteristics. These rights are wide-
ranging and fundamental to human dignity.

18 See Annex Il.

Figure 4.1 shows rights that relate to the
environment.

Some countries are also providing rights

to nature and environmental elements
themselves. Not all environmental
considerations are or should be framed in
context of their relationship to humans. The
ecosystem and other beings have values and
importance beyond their use or benefit to
humans. Conservation of natural resources
and other species can be framed as a moral
imperative in recognizing that other beings
and nature itself have intrinsic rights. In fact,
some nations recognize intrinsic rights of
nature. Ecuador’s 2008 Constitution refers
by name to the deified representation

of nature—Pacha Mama—in the Andean
traditions from which many aspects of the

141



4. Rights

Figure 4.1: Substantive Rights
Relating to the Environment
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nation’s culture are derived.” Pacha Mama's
“right to integral respect for its existence
and for the maintenance and regeneration
of its life cycles, structure, functions and
evolutionary processes” imposes obligations
on communities and public authorities

alike to protect those rights.° Under this
provision, an Ecuadorian court ruled in 2011
that a river's right to flow had been violated
by road development and ordered the river
restored to health.?" Respect for the intrinsic
right of nature to exist is common to many
indigenous worldviews.? In 2010, Bolivia’'s
Ley de Derechos de la Madre Tierra (Law

of the Rights of Mother Earth) gave Mother
Earth legal rights and legal personhood that
can be represented by humans in court; this
law was based on a broader approach to
environmental issues enshrined in the 2009
constitution.?

19 Ecuador Constitution, ch. 7.

20 IDLO 2014, 36.

21 Vilcabamba River v. Provincial Government of Loja,
Provincial Justice Court of Loja, No. 11121-2011-10
(30 March 2011).

22 See Global Alliance for the Rights of Nature, http://
therightsofnature.org/.

23 Law 071 of the Plurinational State (Bolivia Law of the
Rights of Mother Earth, 2010).
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Just as Bolivia has done, other nations have
granted natural resources legal personhood,
giving them all the rights of a person, such
as the right to be heard in court. This is
similar to extending rights to corporations
and organizations, as has been done in some
countries.? In New Zealand, Te Urewera, a
former national park, has been declared “a
legal entity, and has all the rights, powers,
duties, and liabilities of a legal person”
exercisable by a board appointed on its
behalf,?> and the Whanganui River was given
similar status.?® A court in India has accorded
the Ganges and Yamuna Rivers,?” as well as
glaciers, forests, and other natural systems,
legal personhood as well.?

4.1.1.3 Virtuous and Vicious
Cycles of Rights and
Environmental Rule of Law

Rights and environmental rule of law are
interdependent: neither can exist without the
other. Both substantive and procedural rights
are important to realizing the environmental
rule of law. Substantive rights include those
in which the environment has a direct effect
on the existence or the enjoyment of the
right itself, such as the constitutional right to
a healthy environment and the human rights
listed in Figure 4.1.2° In turn, the enjoyment
of these substantive rights is particularly
dependent upon the environment or
vulnerable to environmental degradation. In
fact, the enjoyment of many rights depend

24 For example, the U.S. Supreme Court found that
corporations and unions had First Amendment
rights to free speech under the U.S. Constitution.
Citizens United v. Federal Elections Commission, 558
U.S. 310 (2010).

25 Te Urewera Act 2014, sec. 11.

26 Te Awa Tupua (Whanganui River Claims Settlement)
Act 2017 (2017/7).

27 The Supreme Court of India has stayed the decision.

28 LiveLaw 2017a; LiveLaw 2017b.

29 Knox 2012, para. 17.
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upon the environment: without clean air and
water, food, and other natural resources,
human life itself would not be possible as the
environment itself provides food, water, and
other necessities for life.>® The environment
offers the resources necessary to provide
housing and to build livelihoods from which
dignity and the right to an adequate standard
of living can flourish. The 1972 United Nations
Conference on the Human Environment—
which marked the global birth of modern
environmental law—found that the natural
environment is “essential” to the enjoyment of
basic human rights.?’

Ganges River in India

The diminishment of environmental quality
directly affects many rights. Pollution impacts
human health: in 2015, pollution caused an
estimated 9 million premature deaths, which
directly implicates the right to life.?? Climate
change poses a direct risk to the identity of
many island nations that might be destroyed
by rising seas,* and unfair and excessive
exploitation of resources harms indigenous
rights and future generations.*

constitutional rights. Without any one of these
elements, legal recourse for environmental
harms will be greatly impaired, if not denied.
For example, without meaningful access

to justice, those harmed by environmental
violations cannot petition for relief. And
without legal remedies that rectify the harm
and make whole those adversely affected,
environmental rule of law cannot be realized.
As discussed extensively in the Justice and
Civic Engagement chapters, procedural
rights, such as access to justice, access

to information, and access to effective
legal remedies, are critical elements

of environmental rule of law because

they provide the means for achieving
environmental goals and laws.> (For more
procedural rights critical to environmental
rule of law, see Figure 4.2) Many procedural
rights are both human rights and

Professor John Knox, the former UN Special
Rapporteur on Human Rights and the
Environment,*® has described the relationship
between substantive and procedural human
rights and the environment as a “virtuous
circle” whereby “strong compliance with
procedural duties produces a healthier
environment, which in turn contributes to a
higher degree of compliance with substantive
rights such as rights to life, health, property
and privacy.”™’

30 OHCHR 2017, sec. 2 (“The full enjoyment of human

rights, including the rights to life, health, food 36 In 2012, the UN Human Rights Council appointed
and water, depends on the services provided by John Knox as the Independent Expert, and later as
ecosystems.”); UNGA 2018a, prin. 1. Special Rapporteur, on the issue of human rights
31 UNGA A/CONF.48/14/Rev.1, 1972, para. 1. obligations relating to the enjoyment of a safe,
32 Landrigan et al. 2017. clean, healthy, and sustainable environment. See
33 Permanent Mission of the Republic of Maldives to http://www.ohchr.org/EN/Issues/Environment/
the United Nations Office at Geneva 2008; OHCHR SREnvironment/Pages/SRenvironmentindex.aspx.
2009. In 2018, Professor David Boyd became the second
34 See generally Knox 2012, paras. 18-24. Special Rapporteur on the topic.
35 Ibid., paras. 25-33. 37 Knox 2012, para. 42.
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Figure 4.2: Procedural Rights
Critical to Environmental Rule of
Law
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In the context of environmental rule of

law, this analysis is incomplete without
emphasizing the crucial role of a fourth
element—the presence of a legal cause

of action. A cause of action is a legal right

or duty that protects environment-related
values. Without a cause of action, which

is part of the right of access to justice,
procedural rights cannot produce the desired
environmental outcome: a cause of action
must exist to empower a court to act and the
court must have access to effective methods
of implementing its action.®® For example,
having the right to access a court has little
meaning unless, once in court, the plaintiff can
demonstrate that he or she has a legal right or
duty to enforce by (1) showing the defendant
is violating an environmental law, (2) seeking
to enforce an environment-related right, or (3)
citing a legal duty owed by the defendant.

This cause of action may be supplied by
statutory environmental law, human rights
law, the constitution, or other law. The ability
of human rights law and constitutional law
to supply such causes of action—in addition
to conventional statutory environmental

38 Professor Knox classifies legal remedies as
procedural human rights. Ibid.
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law—enhances a rights-based approach to
environmental rule of law, as shown in Case
Study 4.1. The court must have remedial
powers to ensure that its order is effective in
stopping the violation, making victims whole,
and deterring future violations, as discussed
extensively in the Justice chapter. Thus, in
the environmental rule of law context, the
virtuous circle has a legal cause of action
paired with a legal remedy as its second of
four elements, as shown in Figure 4.3.

Rather than conceiving of the
interrelationship of rights and the
environment as a circle, it is a cycle that is an
integral part of environmental rule of law. As
discussed throughout this Report, improving
environmental governance improves

social justice and economic outcomes,

which in turn strengthen human rights and
environmental rule of law, which leads to
further environmental improvements. These
interdependent linkages of human rights
and environmental rule of law form a cycle
that can reinforce and build on each other’s
successes. Therefore, the “virtuous circle” may
be more fully described in the environmental
rule of law context as a dynamic, virtuous
cycle whereby procedural rights coupled
with substantive rights and legal duties
lead to a healthier environment, which in
turn contributes to better realization of
substantive rights,*® as shown in Figure 4.3.

For example, consider a community suffering
from drinking water that is contaminated

by acid mine drainage. If not addressed,

this situation can foment social unrest. The
community wants a court to order the mine
owner to stop the drainage and supply potable
water. To address this crisis, the community
must first have access to justice. Meaningful
access to a court, which is a procedural human
right and component of environmental rule

of law, is critical to start the process. The

39 See UNGA 2018a, prin. 2.
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Figure 4.3: Virtuous Cycle of
Rights and the Environment
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court must find a legal cause of action, which
could derive from a right to clean water, a
constitutional right to a healthy environment,
obligations under an environmental statute,
or other law or right, that empowers the court
to require the mine owner to address the
problem, and this must be coupled with an
effective remedy to implement its directive to
the mine owner. The court-ordered remedy
must provide the desired environmental
outcome—access to clean water. This in turn
provides the third element, giving meaning
and support to the community’s substantive
rights to water and health.®

40 For cases where courts relied on the right to
water and/or life to order government action,
see Mazibuko and Others v. City of Johannesburg
and Others (CCT 39/09) [2009] ZACC 28 and Civil
Association for Equality and Justice v. City of Buenos
Aires, Chamber for Administrative Matters of the
City of Buenos Aires, 18 July 2007. See also Narain
2009-2010.
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Traditional environmental laws and rights-
based approaches are both potential
pathways for achieving environmental justice
for this community within the environmental
rule of law context. If environmental law

is weak, then procedural and substantive
rights—statutory, constitutional, or human—
may provide the basis for action, as in

Case Study 4.1. If environmental laws and
institutions are strong, then environmental
provisions in the country’s environmental
statutes and constitution may provide ready
access to courts and actionable rights or duties
that result in clean water and, in the end, a
stronger substantive right to clean water.

Although the example above has focused on
courts, agencies and the executive branch
can act in the place of courts, if they have
the requisite legal authority. For example, if
the community had the right to petition the
government for action and the government
had legal authority to act and effective
means to provide clean water, then the same
virtuous cycle exists.

Professor Knox points out that the

virtuous circle works in reverse as well:
without procedural rights, environmental
degradation will continue and substantive
rights will be harmed.*' As discussed above,
it is important to add that without a cause

of action and remedy, the same negative
implications follow. In our example, without
access to the court, a meaningful legal right or
duty, and the availability of a legal remedy to
address the acid mine drainage, the harms to
water and the community will continue. The
failure of any step in this process can thwart
the community’s search for justice. If any of
these segments is missing, as shown in Figure
4.4, then a vicious cycle of lack of procedural
human rights or lack of environmental rule

of law will result in continuing environmental
degradation and damage to substantive

41 Knox 2012, para. 42.
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rights. This undermines environmental
rule of law, social justice, and sustainable
development, weakening society as a whole.

Constitutional and human rights law may
supply procedural or substantive rights

that allow people to address environmental
harms suffered when environmental laws
are not sufficient. The inadequacies may

be substantive (e.g., if there are gaps in

the law) or political (e.g., environmental

law is not viewed as a sufficient priority

to enforce). Constitutional and human
rights law can fill the gaps and elevate the
importance of the underlying issues, leading
to greater environmental rule of law. In
turn, environmental protections support
the realization of many constitutional and
human rights. Thus, rights and environmental
rule of law have an interdependence that
simultaneously supports progress toward
greater human dignity and environmental
sustainability.

4.1.1.4 Rights-Based Approaches

At all levels—international, regional,

national, and subnational—countries have
been recognizing and expanding upon the
intersection of rights and the environment.
Countries in Africa, Europe, and the Americas
have signed binding regional instruments
upholding fundamental rights related to

the environment. Major human rights
conventions and treaties include the African
Charter on Human and Peoples’ Rights,*

the 2004 Revised Arab Charter on Human
Rights,** and the Additional Protocol to the
American Convention on Human Rights in the
area of Economic, Social and Cultural Rights.*

42 http://www.achpr.org/instruments/achpr/, art. 24.

43  http://www.humanrights.se/wp-content/
uploads/2012/01/Arab-Charter-on-Human-Rights.
pdf.

44  http://www.oas.org/juridico/english/treaties/a-52.
html, art. 11.
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Figure 4.4: Vicious Cycle of Lack
of Rights, Cause of Action, or
Remedy
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In an advisory opinion, the Inter-American
Court on Human Rights has interpreted the
American Convention on Human Rights to
recognize both a human right to a healthy
environment and the duty of states to avoid
causing, directly or through activities over
which they have control, either domestic or
extraterritorial damage to the environment
that infringes on the human right.*> Similarly
the European Court of Human Rights has
held that the exercise of rights recognized by
the European Convention on Human Rights*®
can be impaired by environmental harm and
risks. In particular, the European Court of
Human Rights has found that environmental
risk or harm has resulted in violations of

45 Inter-American Court of Human Rights, Opinién
Consultiva OC-3-17de 15 de Noviembre de 2017,
Solicatado por la Republica de Colombia, Medio
Ambiente y Derechos Humanos.

46 https://www.echr.coe.int/Documents/Convention

ENG.pdf.




Environmental Rule of Law

article 2 of the Convention (the right to life),
article 1 of Protocol 1 (the right to property),
and article 8 (the right to respect for family
and private life and home). The Court has
also found a right to a healthy environment
implied from the right to life and to private
and family life. In regard to procedural rights,
the Court has found violations of procedural
rights exercised in conjunction with efforts
to protect the environment or address
environmental risks, including article 10 (right
to freedom of expression), article 11 (right to
freedom of assembly and association), and
article 13 (right to an effective remedy).*

Since the 1970s, environment-related

rights have grown more rapidly than any
other human right.** While no constitutions
provided for such a right in 1946, by 2012
over 66 percent of constitutions incorporated
a range of environment-related rights.*
Including the right to life, which many

courts have interpreted to include a right to
a healthy environment, the percentage of
countries with constitutional rights related to
the environment is even greater.>®

The Convention on Access to Information,
Public Participation in Decision-Making and
Access to Justice in Environmental Matters
(Aarhus Convention),>" applicable in Europe
and open to countries globally, requires

that parties recognize procedural rights in
environmental matters. States in the Americas

47 See, e.g., Oneryildiz v. Turkey; Budayeva and Others
v. Russia; Guerra and Others v. Italy; Lopez Ostra
v. Spain; Taskin and Others v. Turkey; Fadeyeva v.
Russia; Di Sarno and Others v. Italy, finding violations
of one or more of these provisions. ECHR 2018.

48 Law and Versteeg 2012, 775.

49 |bid. (including the duty to protect the environment,
civil or criminal liability for damaging the
environment, right to information about the
environment, right to compensation when the
living environment is damaged, and the right to
participate in environmental planning).

50 See Box4.2.

51 http://www.unece.org/fileadmin/DAM/env/pp/
documents/cep43e.pdf.
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have adopted a similar convention, which also
provides protections to environmental human
rights defenders.>? Asian countries adopted
the Association of Southeast Asian Nations
Human Rights Declaration.*

One of the benefits of using rights-based
approaches in environmental matters is that
numerous national constitutions and laws
enumerate both substantive and procedural
rights that protect the environment, public
health, and welfare. 78 percent of countries
recognize a right to life in their constitutions,*
and courts in at least 20 countries have held
that the right to a healthy environment is
implied in other constitutional rights (such as
the right to life).>> Many national constitutions
also provide for procedural rights as basic
human rights.s¢

4.1.2 Benefits

Taking a rights-based approach to improving
environmental rule of law provides a strong
impetus and means for implementing and
enforcing environmental protections. Rights-
based approaches are often more agile

and expansive than traditional regulatory
approaches to environmental protection.
Rights can be held collectively as well as
individually, meaning that an individual or a
community may be able to seek redress for an

52 See Regional Agreement on Access to Information,
Public Participation and Justice in Environmental
Matters in Latin America and the Caribbean, https://
www.cepal.org/en/subsidiary-bodies/regional-
agreement-access-information-public-participation-
and-justice. The Agreement opened for signature on
September 27, 2018.

53 ASEAN 2012. Principle 28 includes the “right to
a safe, clean and sustainable environment” and
the “right to safe drinking water and sanitation.”
Principle 9 addresses public participation and non-
discrimination, and principle 23 addresses access to
information.

54 Law and Versteeg 2012, 774.

55 Boyd 2011.

56 See May 2006, 113.
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Box 4.1: Collective Human Rights

Historically, human rights have focused on the rights of individuals.? In the last 50 years,
though, there has been a growing recognition of collective human rights by regional
human rights instruments, international instruments, national law, and substantial
commentary.® The first article of the two 1966 international human rights covenants (on
civil and political rights, and on economic, cultural, and social rights) affirms the right

of all “peoples” to self-determination. While many commentators argue that this article
applies to states emerging from colonialism, indigenous peoples and ethnic minorities
have embraced this language to advance their interests.c

Collective rights (sometimes referred to as “group rights” or “peoples’ rights”) may be
held by indigenous peoples, traditional communities, and ethnic minorities, as well as
by trade unions, corporations, and other entities. Some of the more common collective
rights include:

- Right to exist and self-determination,® often including self-governancef
- Right to “freely dispose of their wealth and natural resources”s

- Right of cultural identity," including the right to economic, social, and cultural
development

- Right to “a general satisfactory environment favorable to their development”
or “protection of a healthy environment,”< including rights to natural resources
necessary for fulfillment of other rights'

- Right to exercise free, prior and informed consent regarding decisions that affect
them and the resources upon which the dependm

- Right of association, assembly, and freedom of expression»

Collective rights are particularly recognized where they are “are indispensable for their
existence, wellbeing, and integral development” of a people (for example indigenous
peoples).c

Criticisms of collective rights tend to focus on whether the rights asserted are actually
rights, whether the rights are collective rights or individual rights, and the implications
of recognizing collective rights.

a. Dinstein 1976; Freeman 1995.

b. See e.g., Ramcharan 1993.

c. See Freeman 1995.

d. Jones 2016; Bisaz 2012.

e. 1948 Universal Declaration of Human Rights, art. 1; 2007 UN Declaration on the Rights of Indigenous
Peoples, art. 3; 1981 African Charter on Human and Peoples’ Rights, art. 20(1); 2016 American
Declaration on the Rights of Indigenous Peoples, art. Ill.

f. 2007 UN Declaration on the Rights of Indigenous Peoples, art. 4; 2016 American Declaration on the
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Rights of Indigenous Peoples, arts. VI, XXI-XXII.
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g. 1981 African Charter on Human and Peoples’ Rights, art. 21(1).

h. 2007 UN Declaration on the Rights of Indigenous Peoples, arts. 5, 11-15, 33; 2016 American Declaration
on the Rights of Indigenous Peoples, arts. X, XllI-XVI; Jovanovic 2005; Barzilai 2005.

i. 1981 African Charter on Human and Peoples’ Rights, art. 22(1); 2016 American Declaration on the

Rights of Indigenous Peoples, art. Ill.

j. 1981 African Charter on Human and Peoples’ Rights, art. 24(1).

k. 2016 American Declaration on the Rights of Indigenous Peoples, art. XIX.

I. 2007 UN Declaration on the Rights of Indigenous Peoples, arts. 8(2)(b), 10, 25-29; 2016 American
Declaration on the Rights of Indigenous Peoples, art. XXV.

m. 2007 UN Declaration on the Rights of Indigenous Peoples, arts. 19, 32; 1989 Indigenous and Tribal

Peoples’ Convention (No. 169), art. 16.

n. 2016 American Declaration on the Rights of Indigenous Peoples, art. XX.

Ibid., art. VI.
p. Jones 2016; Bisaz 2012.

o

environmental harm (see Box 4.1). The right to
water, for example, gives an individual person
a right to have access to water and, therefore,
to sue to enforce this right in court. Most
environmental statutes impose obligations on
a particular actor and charge the government
with a duty to enforce this obligation. For
example, most water laws require those
wishing to discharge pollutants to water to
obtain a permit from the government before
doing so.

A rights-based approach can make it

easier for those harmed to access courts
and bring claims as well. Environmental
statutes may allow citizens to enforce the
laws’ provisions, but as discussed in the
Justice chapter, access to the courts can be
significantly constrained. Most environmental
statutes empower agencies, not citizens, to
act. By contrast, citizens usually can enforce
a constitutional right because the right
accrues to the individual suing, meaning it
will be easier for them to access justice. For
example, Costa Rica's constitution, article 48,
establishes the amparo right of action, under
which any person may bring suit to defend a
constitutional right, and article 50 guarantees
a right to healthy and ecologically balanced
environment. A 1994 ruling established the
principle of intereses difusos, which allows

individuals to bring actions on behalf of the
public interest, including environmental
protection. Thousands of petitions have been
filed on the basis of these rights—14,963 in
2012 alone.”

Constitutional and human rights law is

more established, expansive, and flexible
than environmental law. Constitutional and
human rights are often recognized at multiple
levels—subnationally, nationally, regionally,
and internationally. Thus, there is typically

a wider variety of remedies and fora in

which to seek relief than those provided by

a national environmental law alone. When
two Romanian citizens were denied redress
through local and national mechanisms for
exposure to contaminants released by mining
operations, they appealed to the European
Court of Human Rights to enforce article

8 of the European Convention on Human
Rights and Fundamental Freedoms, which
guarantees the right of respect for privacy and
family life.>® The Court held that Romania had
failed to fulfil its obligations under article 8

57 OHCHR n.d.

58 European Court of Human Rights, Tatar v. Romania,
Judgment (Merits and Satisfaction), January 27,
2009; Shelton 2010, 106; see also Okyay and Others
v. Turkey (relying on article 6 of the Convention,
guaranteeing a right to a fair hearing).
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when it did not adequately assess the possible
risks of the mining operations and when it did
not provide adequate access to information
on the mine. And in seeking redress for the
impacts of climate change, Filipino citizens and
human rights and environmental civil society
organizations petitioned the Commission

on Human Rights of the Philippines to
investigate human rights violations caused by
47 corporations due to their contribution to
greenhouse gas emissions.*® The Commission
accepted the petition.®

Constitutional and human rights are well-
established with a longer history than many
environmental protections. Therefore, some
courts may be more comfortable relying on
long-standing legal doctrines with which they
are familiar than on new and less familiar
environmental provisions. Finally, countries
may continue to expand constitutional

and human rights, meaning new rights

can emerge to strengthen environmental
protection, as noted in Section 4.1.1.2.

Constitutional law and human rights law
provide an important safety net when there
are gaps in existing legislation. As discussed
above, constitutional and human rights
most often implicated with environmental
issues include the rights to life, health, water,
food, and a healthy environment, where
those rights are recognized. These rights

can provide the legal basis for citizens to
seek redress for environmental harms for
which there might not be a remedy under
traditional environmental law or when the
implementation of environmental law has
fallen short in providing meaningful remedies.

Rights-based approaches can provide
important norms and forums for addressing
climate change, especially in instances when

59 Greenpeace Southeast Asia et al. v. Chevron et al.,
Case No. CHR-NI-2016-0001.

60 Commission on Human Rights, Republic of the
Philippines 2018.
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a country has yet to act. Climate change has
a wide range of impacts on constitutional
and human rights, including the rights to life,
food, water, health, property, livelihood, self-
determination, and an adequate standard of
living. The preamble to the December 2015
Paris Agreement states:

acknowledging that climate change is a
common concern of humankind, Parties
should, when taking action to address
climate change, respect, promote and
consider their respective obligations

on human rights, the right to health,

the rights of indigenous peoples, local
communities, migrants, children, persons
with disabilities and people in vulnerable
situations and the right to development,
as well as gender equality, empowerment
of women and intergenerational equity.®

As discussed below and in Case Study 4.2,
courts have increasingly recognized that
constitutional and human rights law create
duties for governments to take actions to
mitigate climate emissions and to adapt

to climate change—measures that are
necessary to protect various rights affected
by climate change. For example, in a case
that brought attention to the importance of
government action in adapting to the impacts
of climate change, citizens of Tyrnauz,
Russia, brought suit against the government
when mudslides killed eight people.? The
government had failed to maintain city
infrastructure, which contributed to the
disaster. The European Court of Human
Rights found that under the right-to-life
provision of the European Convention on
Human Rights, Russian authorities were
responsible for addressing known hazards—
including mudslides and other climate-
related risks—and for failing to act.

61 Paris Agreement, C.N.92.2016.TREATIES-XXVII.7.d of
17 March 2016.
62 Budayeva and Others v. Russia 2008.
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Linking environmental harms to
constitutional and human rights also
heightens the profile of environmental
issues by connecting the importance of the
environment to human well-being. Then-
UN Secretary-General Kofi Annan praised

a rights-based approach to environmental
protection because it “describes situations
not simply in terms of human needs, or of
development requirements, but in terms

of society’s obligations to respond to the
inalienable rights of individuals.”® Highlighting
a human-right violation will often present

a greater imperative for authorities to

act and therefore may be more likely to
generate action.®* Numerous cases in India
demonstrate the use of the constitutional
right-to-life provision, article 21, to elevate
environmental concerns.® Despite the
existence of environmental provisions in the
Indian constitution (articles 48 and 51), the
violations of the constitutional right to life
were the primary basis for court orders to
take measures to address the environmental
harms caused by private activities.®

A human rights approach could also
strengthen environmental rule of law
through application of the nonregression
principle. Nonregression has its origins

in human rights law, and it means that
States may not allow the deterioration

of these rights “unless there are strong
justifications for a retrogressive measure.”’
Thus, in the absence of strong justifications,
environmental laws and regulations should
not be weakened, but only maintained

and strengthened. The Rio+20 Declaration,
para. 20, states that it is “critical that we

do not backtrack” from the Rio Declaration
commitments, and the Paris Agreement

63 Annan 1998.

64 Shelton 2010, 97.

65 Vellore Citizens Welfare Forum v. Union of India and
Others 1996.

66 Indian Bar Association 2013.

67 OHCHR 2008a; see generally Dadomo 2004.
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provides that Parties commit to progressively
stringent reductions in greenhouse gas
emissions.®® Countries are starting to
incorporate the principle of nonregression
regarding environmental progress. For
example, the European Union’s Lisbon
Treaty, art. 2, para. 3, applies the principle to
the environment,® as have several national
courts.”

Use of rights-based approaches to
environmental issues promises to greatly
advance both the underlying rights and
environmental protection by increasing
legitimacy in both areas.”” Environmental
laws, policies, and decisions may be
strengthened when agencies and institutions
integrate constitutional or human rights
into their decision making and activities.
The UN Special Rapporteur on Human Rights
and the Environment has recommended
that governments mainstream human rights
into their development and environmental
agencies.”? A single law or policy may help

to align and coordinate diverse interests

and provide co-benefits when disparate
elements, including constitutional protections,
human rights, environmental principles,

and anti-poverty measures, are unified

into a single law, policy, or program. For
example, Kenya sought to achieve the
Millennium Development Goal related to
water and sanitation by creating a right to
water in its 2010 constitution and enacting

a 2016 water law that created a holistic

68 C.N.92.2016.TREATIES-XXVII.7.d of 17 March
2016, art. 4(3) (“Each Party’s successive nationally
determined contribution shall represent a
progression beyond the Party’s then current
nationally determined contribution...”).

69 Prieur 2012.

70 Jacobs v. Flemish Region (1999) Council of State No.
80.018, 29 April 1999. Venter (1999) Council of State
No. 82.130, 20 August 1999. Constitutional Court of
Hungary. 1994. Judgment 28, V. 20 AB, p.1919, cited
in Boyd 2013.

71 OHCHR and UNEP 2012.

72 OHCHR 2015a.
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Case Study 4.2: Climate Change, Rights, and Environmental Rule of
Law in the Netherlands and Pakistan

Rights-based approaches are already focusing governments’ attention on climate
change and urging stronger action. Cases in Pakistan and the Netherlands demonstrate

the impact these approaches can have.

Ashar Lghari, a Pakistani farmer, sued his national government for its failure to
implement the 2012 National Climate Policy and Framework. In 2015, the Lahore
(Pakistan) High Court Green Bench relied on “fundamental rights,” such as the Pakistani
Constitution’s rights to life, dignity, and a healthy and clean environment, and on
“international environmental principles,” such as the precautionary principle, to order
several Pakistani ministries to implement the Policy and Framework.? The Court ordered
the ministries to nominate focal points to ensure implementation of the Policy and
Framework and created a Climate Change Commission with representatives from
ministries, civil society, and technical experts to help the court monitor progress in

implementing the Court’s order.

In the Netherlands, a nongovernmental organization, Urgenda, sued the Dutch
government for not taking strong enough action to reduce greenhouse gas emissions
to combat climate change. The Hague District Court concluded that the government’s
actions were insufficient and thus that it had breached the duty of care owed to Dutch
citizens. In deciding, the Court looked at articles 2 (right to life) and 8 (respect for
private and family life) of the European Convention on Human Rights, among other
provisions in international agreements. The court ordered the Government to decrease
greenhouse emissions by at least 25 percent by 2020, instead of the 14-17 percent
levels that the Government had planned. In October 2018, an appeals court ffirmed

and reinforced the decision.

a. Asghar Leghari v. Federation of Pakistan (W.P. No. 25501/2015).
b. Urgenda Foundation v. The State of the Netherlands, C/09/456689/HA ZA 13-1396 (24 June 2015).

c. Spijkers 2017.

government approach toward better water
infrastructure.” And South Africa created the
National Development Plan 2030, which seeks
to achieve both sustainable development and
rights-based goals.”

One example of such an alignment of human
rights and environmental sustainability is

73 Wekesa 2013; UNDP 2012; KEWASNET 2017._
74 South African National Planning Commission 2012.
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the Sustainable Development Goals.” In
implementing the Sustainable Development
Goals, nations have the opportunity to protect
human rights that are integrally related to
environmental protection. Governments

may strengthen implementation by taking
account of underlying constitutional and
human rights when implementing the Goals.
The Framework Principles on Human Rights

75 OHCHR 2015b.
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and the Environment developed by the UN
Special Rapporteur on Human Rights and
the Environment emphasize the duties of
States under international law to ensure that
human rights related to the environment are
protected in the context of the Sustainable
Development Goals.”® Similarly, numerous
international agencies, such as the United
Nations Development Programme and
UNICEF, have developed programmatic
materials that explicitly incorporate human
rights in their implementation.””

4.1.3 Implementation Challenges

Using rights-based approaches to
environmental protection faces several
implementation challenges, including those
related to resource allocation, political will,
capacity, and consideration of other social
development goals implicit in such an
approach.

Many countries lack the resources or

the political will to aggressively pursue
social and economic rights. There are

myriad causes for these shortcomings,

but a lack of financial resources, technical
expertise, and information can be significant
impediments, as discussed in Case Study
4.3. Many governments struggle to mobilize
resources for core functions of environmental
institutions like monitoring ambient
environmental conditions, transparent
development of regulations and permits, and
compliance assurance. Often, governments
do not have funds to adequately support
human rights commissions or tribunals, and
in-country experience with constitutional

and human rights matters may be limited.

In addition, citizens may be unaware of their
rights under human rights treaties as well

as under national constitutions and laws,

76 UNGA 2018a.
77 See, e.g., OHCHR and UNEP 2012; UNDP 2012.

4. Rights

meaning they are unaware of the recourse
they might have. The many ways in which
access to justice is limited for environmental
protections, which are discussed extensively
in the Justice chapter, apply to pursuit of
constitutional and human rights protections
as well.

When a government does not implement
rights protections, it often falls to courts to
hear citizen complaints and order corrective
actions, as discussed in Case Studies 4.1,

4.2, and 4.3. But courts are often under-
resourced themselves, may lack technical
expertise, and may lack the legal powers to
effectively provide recourse for citizens, as
discussed in the Justice chapter. Courts may
also be reluctant to find government officials
guilty of human rights violations due to
internal ramifications of such decisions, such
as political pressure and being accused of
fomenting dissent. In some instances, courts
might be most effective when they prod
institutions responsible for environmental
protection to overcome political and
bureaucratic logjams and implement policy.
For example, the Supreme Court of India
played a central role in pushing environmental
officials to develop and implement policies
to reduce air pollution, particularly switching
public buses to cleaner fuel.”

In some countries, although a right may
appear in a constitution, the right may

not be actionable by citizens or in court.
Some constitutional rights, particularly
environmental rights, are written as or
interpreted by courts as being nonbinding
statements of policy. For example, according
to state courts, the U.S. state of lllinois’
constitutional provision for a healthful
environment is not a fundamental right
and cannot be used by citizens to bring
suit in court, even when government action

78 Bell and Narain 2005.
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threatens direct environmental harm.” Other
constitutional provisions can only be made
actionable through an act of the legislature.
For example, Nigeria's courts have held that
the constitutional directive that the state
“protect and improve the environment and
safeguard the water, air and land, forest
and wild life of Nigeria”® must be given
force through legislative actions and cannot
support direct citizen enforcement of it

in court.t’ And as discussed in the Justice
chapter, the concept of standing often
precludes the general public from suing to
enforce constitutional rights.® States like
South Africa have overcome this barrier by
explicitly allowing citizens to sue in their
own interest, the public interest, and as a
member of a group or class for violations
of the constitutional right to a healthy
environment.®

Another challenge with rights-based
approaches is that rights tend to be broadly
worded. As such, articulated rights tend to
lack the specificity of standards, mechanisms,
and procedures that are often found in
legislation. These rights often advance a
specific objective, and it is unclear how

to resolve situations with competing or
overlapping rights. The generality of rights
means that a rights-based approach is more
suitable for policy direction and for protecting
people from the most egregious actions,
rather than as a substitute for environmental
regulation and enforcement.

Rights-based approaches can be limited

by their focus on human beings and often
solely on living human beings. As noted
above, a human rights-based approach fails
to acknowledge inherent rights in nature
independent of anthropocentric values

79 Tuholske 2015.

80 Constitution of Nigeria, sec. 20.

81 Burns 2016.

82 Seeinfra Section 5.2.1.

83 Constitution of South Africa (1996), ch. 2, sec 28.
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placed on resources and the environment.
Moreover, historically, most human

rights have focused on the rights of living
individuals to a particular outcome. With
growing recognition of the rights of future
generations, this is slowly changing. A
defining feature of environmental rule of
law is the fact that it deals with issues such
as climate change, species extinction, and
toxic pollution that often cause impacts over
extended time horizons, as long as centuries.
Environmental rule of law also often must
grapple with uncertainty and risks to future
generations weighed against costs to the
current generation.

Despite these limitations, constitutional
and human rights offer an important,

often supplementary means to promote
environmental rule of law, in part by
offering additional venues for challenging
environmental wrongs, in part by elevating
the importance of the environment and
environment-related rights, and in part by
serving as a safety net when environmental
statutes do not squarely address an
environmental problem. These are discussed
below.

4.2 Right to a Healthy
Environment

Many countries now recognize a right to

a healthy environment as a constitutional

or statutory right.® This right asserts that

the environment must meet certain basic

benchmarks of healthfulness and includes
affirmative substantive rights, such as the

right to clean air and water, and defensive
substantive rights, such as the right to be

84 Lewis 2017; Lawrence 2014; Page 2006.
85 Boyd 2018
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Case Study 4.3: Progressive Realization of the Right to Water in
South Africa

In 1996, South Africa adopted a new constitution that includes a constitutional right to
water and a requirement that the state “take reasonable legislative and other measures,
within its available resources, to achieve the progressive realisation of these rights.” In
order to implement this right, South Africa passed legislation, promulgated regulations,
and developed a strategic framework. It has made significant progress, but has not

yet fulfilled the rights to water and sanitation for an estimated 7-15 percent of the
population. Those who have yet to receive basic water and sanitation services typically
live in the poorest regions of the country. The South African Human Rights Commission
reported in 2014 that 11 percent of households do not have any sanitation and that

26 percent of households in certain areas lack adequate services due to poor and
deteriorating systems. High percentages of households in the rural former apartheid-
era homelands lack any of these services.? So has the rights-based approach failed?

In 2000, the South African Constitutional Court ruled that the South African government
must make reasonable efforts toward the progressive realization of such rights.c

It held that the Constitution’s right of access to adequate housing meant that the
government had an obligation to take reasonable legislative and other measures to
achieve progressive realization of this right within the confines of available resources.
Therefore, the Court examined the government’s efforts toward providing housing
against this standard and would apply the same analysis to the right to water.

When it examined the fact that many in South Africa remain without access to clean
water, the South African Human Rights Commission recommended changes at the
national, provincial, and local levels.? It called for budgets and decisions that are
transparent and for the engagement of communities in budgeting and development
decisions. It also noted that decision makers should consider the needs of different
groups in providing access, including the safety of women and girls. The right to
water and sanitation is not to be traded off against other social and economic rights,
according to the Commission.

Additionally, the Commission required the national government to provide additional
technical assistance and financial support to ensure that local governments are

able to implement the mandate and to upgrade and repair water and waste water
treatment plants that are not functional. Thus, while providing a constitutional right
can provide other means towards achieving an environmental goal, it is not a panacea.
Governments cannot give what they do not have, and courts will look at all of the
circumstances before ordering a remedy.

Constitution of South Africa, sec. 27.1, 27.2.

South African Human Rights Commission 2014.

Government of the Republic of South Africa v. Grootboom [2000] ZACC 19.
Ibid.

o0 oo
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free from toxic wastes or pollution.® A right
to a healthy environment strengthens
environmental rule of law by encouraging
stronger environmental statutes, filling
gaps in existing law, providing procedural
protections, and highlighting the importance
of environmental law in society.®

The right to a healthy environment® may be
referred to as a “fundamental environmental
right”® and may be phrased in many ways,
including a “right to a clean environment”®

or the right to a “balanced environment that
shows due respect for health.”' The 2007
Malé Declaration on the Human Dimension
of Climate Change, adopted by small island
developing states, refers to the right as “the
right to an environment capable of supporting
human society and the full enjoyment of
human rights.”? The breadth of the right
means that its particular contours are often
left to interpretation by legislatures, courts,
and other implementing bodies. It would be
a mistake, though, to think that the generality
of the right makes it merely hortatory; courts

86 E.g., Constitution of South Africa (1996), sec. 24
(“Everyone has a right: (a) To an environment that
is not harmful to their health or well-being” Article
35 (1) of the Constitution of the Republic of Korea
reads “All citizens shall have the right to a healthy
and pleasant environment. The State and all citizens
shall endeavor to protect the environment.”).

87 Knox 2012, 15 (“the recognition of such rights can
lead to the enactment of stronger environmental
laws, provide a safety net to protect against gaps
in statutory environmental laws, raise the profile
and importance of environmental protection as
compared to competing interests such as economic
development, and create opportunities for better
access to justice and accountability”); Boyd 2012a;
May and Daly 2014; Bruch, Coker, and Van Arsdale
2007.

88 Constitution of the Republic of Hungary (1949),
para. 18.

89 May 2006.

90 International Institute for Democracy and Electoral
Assistance 2015, para. 30.

91 French Charter for the Environment 2005.

92 Adopted November 14, 2007. http://www.ciel.org/
Publications/Male_Declaration_Nov07.pdf.
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in dozens of countries have held that the
constitutional right to a healthy environment
is binding.*

The right to a healthy environment is most
often found in national constitutions.*

As shown in Figure 4.5, 150 countries

have environmental provisions in their
constitutions, expressed in a variety of
ways (most commonly as an individual

right or a state duty).®> In addition, many
countries have statutory rights to a healthy
environment that either give statutory
meaning to the constitutional right® or exist
without a corresponding constitutional
right.” A right implemented through the
national constitution has more force
because it is the supreme law of the land
applicable to all levels of government

and trumps any national or subnational
statutory law. A right implemented through
statute is also an important right, but will
be subordinate to any constitutional rights
deemed at odds with the statutory right; is
subject to interpretation when it is deemed
at odds with other statutes; and may only
apply to specified levels of government—in
federal countries, national laws may bind
states or provinces only in certain conditions
specified by the constitution. As of 2012,
courts in at least 44 nations had issued

93 Bruch et al. 2007.

94 May 2006.

95 The tally includes 88 countries with constitutions
enshrining a right to a healthy environment and 62
additional countries that have other environmental
provisions that are not explicitly rights, for a total of
150 countries.

96 See, e.g., South Africa’s National Environmental
Management Act, which was born from its
constitutional right to a clean environment; Kotzé
and du Plessis 2010.

97 The United States’ National Environmental Policy
Act provides that “each person should enjoy a
healthful environment and that each person has a
responsibility to contribute to the preservation of
the environment” but provides no way for citizens to
actuate this declaration. 42 U.S.C. sec 4331(c).
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decisions enforcing the constitutional right to
a healthy environment.*

Courts that have enforced the right to

a healthy environment have articulated

and developed both substantive and
procedural rights. Courts have also ruled that
governments have duties corresponding to

a right to the constitutional right to a healthy
environment: they must (1) not act to infringe
upon the right; (2) protect the right from
infringement by third parties; and (3) take
actions to fulfill the right.® As examples, States
have been (1) prohibited from awarding forest
concessions harmful to the environment;® (2)
required to issue regulations or to implement
and enforce existing regulations to curb
behavior harmful to the environment;™ and
(3) ordered to clean-up entire watersheds.'®

A constitutional right to a healthy
environment can support the enactment of
stronger environmental laws. One researcher
found that after adopting a constitutional
right to a healthy environment, 78 of 95
nations strengthened their environmental
laws.'%3 In addition, countries often enact
environmental laws to give force and
meaning to the constitutional right. Enabling
statutes can explicate the rights given by the
constitutional provision, appoint agencies

to oversee implementation of the right,

and provide specific causes of actions and
penalties for infraction of the right. For
example, after enacting a constitutional right
to a healthy environment, Argentina and its
provinces passed new environmental laws,
as did Brazil, Colombia, Costa Rica, France,
the Philippines, Portugal, and South Africa.

98 Boyd 2013.

99 OHCHR 20154, 2; Boyd 2013, 13.

100 See discussion of the Philippines Supreme Court
enjoining the Philippines from awarding certain
forest concessions later in this subsection.

101 See Case Studies 4.1 and 4.3.

102 See Case Study 4.4.

103 Boyd 2013.

104 Ibid.
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In Mexico, the 2012 constitutional reform
codifying the right to water also mandated
that legislators enact a general water statute
within 360 days. The General Water Law helps
to implement the new right by regulating and
ensuring access to safe drinking water and
sanitation.'® The constitutional reform is also
the driving force for the 2014-2018 National
Water Program.

A constitutional right to a healthy
environment can provide a critical safety
net for redress of environmental harms

not otherwise addressed by the law. As
discussed throughout this chapter, and as
illustrated in Case Study 4.4, a rights-based
approach can provide legal rights and duties,
both substantive and procedural, that
traditional environmental law may lack. A
constitutional right to a healthy environment
may provide an avenue to seek redress in
court, for example spurring a government

to act to mitigate or adapt to climate change
(discussed in Section 4.1.2). In 2009, the
Costa Rican Constitutional Court ordered the
government to promulgate fishing regulations
based upon the constitutional right to a
healthy environment.’® In addition, the
constitutional right can serve as a gap-filling
provision when environmental laws are found
to have flaws or gaps such that certain harms
are not addressed or redress is not available.
Environmental laws can be quite technical and
complex, and a constitutional right can guard
against unintentional omissions by legislative
drafters. For example, in Hungary, the
constitutional right to environmental health
prevented an amendment to the agricultural
law from privatizing protected land.”® And in
India, residents subject to “slow poisoning”
due to poor sanitation are protected by

the constitutional right to environmental

105 Diario Oficial de la Federacion 2014.

106 Asociacion Interamericana para la Defensa del
Ambiente y Otros, Costa Rican Constitutional Court
(2009).

107 Bruch et al. 2007.
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Countries with a Constitutional Right to a Healthy

Figure 4.5

Environment (1972, 1992, and 2017)

- Countries with the constitutionally protected right to a healthy environment

Countries with constitutional provisions for a healthy environment
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Year Countries with the constitutionally Countries with constitutional provisions
protected right to a healthy environment | for a healthy environment
1972 Australia, Austria, Germany, Italy, Kuwait,
Malta, Paraguay, United Arab Emirates
1992 Angola, Benin, Brazil, Bulgaria, Burkina Albania, Algeria, Australia, Austria, Bahrain,
Faso, Cabo Verde, Chile, Colombia, Ecuador, | Chad, China, Cuba, Democratic People’s
El Salvador, Ethiopia, Greece, Guinea, Republic of Korea, Estonia, Germany, Ghana,
Honduras, Hungary, Mali, Mongolia, Guatemala, Guyana, Haiti, India, Iran, Italy,
Mozambique, Nicaragua, Norway, Paraguay, | Kuwait, Laos, Lithuania, Madagascar, Malta,
Peru, Philippines, Portugal, Republic of Mauritius, Mexico, Micronesia, Namibia,
Korea, Romania, Sao Tome and Principe, Nepal, Netherlands, Nigeria, Palau, Panama,
Slovakia, Slovenia, Spain, Togo, Turkey Papua New Guinea, Poland, San Marino,
Sri Lanka, Suriname, Sweden, Tanzania,
Thailand, United Arab Emirates, Uzbekistan,
Vanuatu, Viet Nam, Yemen
2017 Algeria, Andorra, Angola, Argentina, Afghanistan, Albania, Australia, Austria,

Armenia, Azerbaijan, Belarus, Belgium,
Benin, Bolivia, Brazil, Bulgaria, Burkina Faso,
Burundi, Cabo Verde, Cameroon, Central
African Republic, Chad, Chile, Colombia,
Comoros, Congo, Costa Rica, Cote d'lvoire,
Czech Republic, Democratic Republic of

the Congo, Dominican Republic, Ecuador,
Egypt, El Salvador, Ethiopia, Fiji, Finland,
France, Gabon, Georgia, Greece, Guinea,
Honduras, Hungary, Indonesia, Iraq, Jamaica,
Kenya, Kyrgyzstan, Latvia, Maldives, Mali,
Mauritania, Mexico, Mongolia, Montenegro,
Morocco, Mozambique, Nepal, Nicaragua,
Niger, Norway, Paraguay, Peru, Philippines,
Portugal, Republic of Korea, Republic

of Moldova, Romania, Russia, Rwanda,

Sao Tome and Principe, Senegal, Serbia,
Seychelles, Slovakia, Slovenia, Somalia,
South Africa, South Sudan, Spain, Sudan,
The former Yugoslav Republic of Macedonia,
Timor-Leste, Togo, Tunisia, Turkey,
Turkmenistan, Uganda, Ukraine, Venezuela,
Viet Nam

Bahrain, Bangladesh, Belize, Bhutan,
Cambodia, China, Croatia, Cuba, Democratic
People's Republic of Korea, Equatorial
Guinea, Eritrea, Estonia, Eswatini, Gambia,
Germany, Ghana, Guatemala, Guyana,

Haiti, India, Iran, Italy, Kazakhstan, Kuwait,
Laos, Lesotho, Lithuania, Luxembourg,
Madagascar, Malawi, Malta, Mauritius,
Micronesia, Myanmar, Namibia,
Netherlands, Nigeria, Oman, Palau, Panama,
Papua New Guinea, Poland, Qatar, San
Marino, Sri Lanka, Suriname, Sweden,
Switzerland, Syria, Tajikistan, Tanzania,
Thailand, United Arab Emirates, Uruguay,
Uzbekistan, Vanuatu, Yemen, Zambia

Source: Environmental Law Institute, based on Constitute Project 2018.

health, without having to prove specific
injury.’® In some instances, environmental

law lags behind technological developments,

so a general right to healthy environment
can provide a measure of justice until the
legislature enacts legislation.

Providing for environment-related rights
can help ensure better opportunities for

108 Ibid.

access to justice and accountability of

the government and other actors. For
example, when the Philippine government
was issuing timber concessions that may

have endangered the sustainability of future
forests, the Supreme Court of the Philippines
found that the constitutional right to a healthy
environment applied to future generations
and required the government to manage
natural resources for the benefit of both
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Case Study 4.4: Argentina’s Supreme Court Orders Comprehensive

Environmental Response

Beatriz Mendoza and a group of other impoverished residents of the Matanza-Riachuelo
River basin, a heavily polluted area of Buenos Aires, filed suit against the federal,
provincial, and municipal governments and 44 industrial polluters. They relied in part

on section 41 of the Argentine Constitution, which guarantees a right to a “healthy and
balanced environment fit for human development.” The Supreme Court of Argentina
recognized the standing of three additional organizations that had an interest in the
collective right to a healthy environment.? It ordered an environmental assessment of
the watershed in 2006 and ordered the government to draft a cleanup and restoration
plan to be reviewed by university scientists in 2007. In 2008, based on this plan, it

issued a comprehensive cleanup order designed to improve residents’ quality of life and
restore the river basin environment.® The order required that the government provide
for a system of public information about the cleanup; eliminate industrial pollution;
improve drinking water, sewage, and stormwater systems; establish health programs for
residents; and establish a committee of nongovernmental organizations together with

a national ombudsman to monitor compliance. The Argentine government established

a watershed authority to implement the plan, coordinate activities, and monitor and
enforce compliance.c The World Bank has approved US$2 billion to support the project.¢

a. Supreme Court of Argentina (CSJN), “Mendoza, Beatriz Silvia y otros ¢/ Estado Nacional y otros s/ dafios
y perjuicios (dafios derivados de la contaminacién ambiental del Rio Matanza - Riachuelo)” (8/7/2008),

Fallos 331:1622. Causa Mendoza, fs. 75/76.
b. Ibid.
Boyd 2012b.
d. World Bank 2009.

@

present and future people.’® In Brazil, the
constitutional right to a healthy environment
gave the public and nongovernmental
organizations access to the independent
Ministério Publico to report and ask for action
on environmental violations. Enforcement of
environmental laws increased dramatically
as a result: between 1984 and 2004, the
Ministério Publico filed over 4,000 public civil
actions in the state of S3o Paolo alone on
environmental topics such as deforestation
and air pollution.™®

109 Minors Oposa v. Secretary of the Department of
Environmental and Natural Resources 1993.
110 McAllister 2008.
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Enshrining a right to a healthy environment
in a constitution elevates the importance of
environmental law. It gives the environment
and public health a place alongside the
rights to liberty, social justice, and property,
in constitutions that recognize these rights,
establishing that the environment occupies a
central place in national civic life. According
to former Justice Mahomed of Namibia, a
country’s constitution is “a mirror reflecting
the national soul.”""

Aright to a healthy environment exists in
regional and subnational legal instruments

111 State v. Acheson 1991 (2) SA 805 (Namibia) 813 A-B
(1991 NR 1, 10A-B).



Environmental Rule of Law

as well. More than 130 nations are party to
treaties and institutions that recognize the
human right to a healthy environment.''
Many subnational constitutions contain
environment-related rights."2 The
constitutions of all 26 Brazilian states contain
provisions protecting the environment,™*
while roughly 60 percent of U.S. state
constitutions contain provisions regarding
the environment or natural resources.'®
Supranational and subnational recognition

of the right to a healthy environment can be
important as well.""® Supranational provisions
can help to encourage national governments
to exercise caution when considering whether
to backslide, while subnational provisions can
set an example for national governments and
offer legal recourse that might not otherwise
be available to citizens.

National legislative rights to a healthy
environment are also helpful in securing
environmental rule of law. They can provide
actionable rights to citizens and place
duties on agencies that are the bedrock of
environmental law. They can also ultimately
lead to the adoption of a corresponding
constitutional or human right under
national law. For example, the Indonesia
Environmental Management Act, enacted

in 1997, recognizes the right to a healthy
environment as well as the right to public
access to environmental information and the

112 Boyd 2013.

113 May and Daly 2014. Countries referring to the
environment in subnational constitutions include
Austria, Argentina, Brazil, Ethiopia, Germany, India,
Iraq, the Netherlands, the Philippines, and the
United States. May 2017.

114 McAllister 2008.

115 Anton and Shelton 2011; see generally May and Daly
2014.

116 For example, the Inter-American Court of Human
Rights plays an important role in enforcing national
obligations to uphold environment-related rights.
See, e.g., Inter-American Court of Human Rights,
Opiniln Consultiva OC-3-17de 15 de Noviembre
de 2017, Solicatado por la Republica de Colombia,
Medio Ambiente y Derechos Humanos.
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right to participate in environmental decision
making.”” The Act also guarantees various
environmental procedural rights, such as the
right of nongovernmental organizations to
bring lawsuits on behalf of others. In 1988,
the People’s National Assembly promulgated
the National Human Rights Charter, which
recognizes “every person’s right to a good and
healthy environment.”'"®

In addition to an explicit right to a healthy
environment, other environment-related
rights are often interpreted or understood

to include a right to healthy environment—in
recognition of the fact that environmental
factors and considerations are essential to the
realization of these other rights. Environment-
related rights include, for example, the right
to life (see Box 4.2), right to health," rights
related to family and privacy, and rights
related to indigenous culture and identity.*

4.3 Right to
Nondiscrimination and
Rights of Marginalized
Populations

The right to be equal before the law (often
referred to as “nondiscrimination”) and the
rights of marginalized populations (and

their members)'?' require governments to
apply environmental law in a manner that is
nondiscriminatory and does not disadvantage
those who rely on natural resources most
heavily. These rights help protect women and
children, who can be particularly vulnerable

117 Indonesia Environmental Management Act (1997),
art. 5(1).

118 Legislation No. 39 of 1999 Concerning Human
Rights, State Gazette of the Republic of Indonesia
No. 165 of 1999, ch. 3, sec. 1, art. 9.

119 Boyd (2011) reports at least 74 countries with a
constitutional right to health.

120 See Section 4.3.2.

121 On collective rights related to the environment, see
Box 4.1.
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to environmental harms,’?? and can give

legal recourse to disadvantaged populations
who may be subject to disproportionate
pollution and resource extraction. Indigenous
communities are often accorded additional
protections given their close economic and
cultural association with the environment and
their traditional disempowerment from legal
and governmental systems. When coupled
with procedural rights, such as access to
justice and participation in decision making,
the right to nondiscrimination is critically
important in implementing meaningful
environmental rule of law.

This section reviews the right to
nondiscrimination and the rights of
marginalized populations and then discusses
the importance of human rights and
constitutional rights of indigenous peoples
relating to the environment.

4.3.1 Nondiscrimination and
Protection of Marginalized
Populations

The right of nondiscrimination is
recognized in the Universal Declaration

of Human Rights and across a multitude

of treaties and national constitutions

and laws, including the International

Labor Organization Convention No. 169
Concerning Indigenous and Tribal Peoples
in Independent Countries, the International
Covenant on Civil and Political Rights, the
International Convention on the Elimination
of All Forms of Racial Discrimination, the
Conventional on the Elimination of all Forms
of Discrimination against Women, and the
Convention on the Rights of the Child.'*
States are obliged to protect human rights

122 Cutter 2012; Bearer 1995; see also discussion in
Section 6.2 (on gender).

123 E.g., UDHR, art. 2; ICCPR, arts. 2, 26; OHCHR 2015c,
paras. 93-102.
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“without any discrimination.”’?* The UN
Special Rapporteur’'s Framework Principles
on Human Rights and the Environment
indicates that States should also avoid
indirect discrimination “when facially

neutral laws, policies or practices have a
disproportionate impact on the exercise of
human rights as distinguished by prohibited
grounds of discrimination;” and “when
measures that adversely affect ecosystems,
such as mining and logging concessions,
have disproportionately severe effects on
communities that rely on the ecosystems.”'%
The right of nondiscrimination obliges States
to equally protect the rights of peoples

who rely on their traditional territory for
subsistence and cultural identity.'2¢

The right of nondiscrimination is central to
the equal and equitable implementation and
enforcement of environmental law. States
may reduce and regulate pollution, but too
often polluting industries are concentrated
in areas where traditionally disadvantaged
populations live, and natural resource
extraction often focuses on areas inhabited
by indigenous peoples. The environmental
justice movement in the United States called
attention to the highly disproportionate
pollution burden borne by racial minorities
and lower-income communities.’?” The right
to nondiscrimination has been used to seek
redress for such situations in the Inter-
American Commission on Human Rights'?
and under U.S. constitutional and statutory
nondiscrimination provisions as well.'?

124 ICCPR, art. 2. The prohibition highlights an
illustrative number of explicit prohibitions: “such as
race, colour, language, religion, ... or other status.”
See also ibid., art. 26.

125 UNGA 2018a, prin. 3, para. 8; see also EUFRA 2018,
sec. 2.3.

126 UNGA 2018a.

127 Cole and Foster 2000.

128 Mossville Environmental Action Now v. United States
2010.

129 Hill 2015; Sassman 2015.
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Box 4.2: Right to Life

The right to life is one of the most common environment-related rights enshrined in
national constitutions and international law.

As of 2006, 144 of the world’s countries recognized the right to life in their constitutions
(78 percent).2 Courts in at least 12 countries have interpreted a constitutional right to
life to include a right to a healthy environment in which to live that life.

Various international conventions and other instruments recognize the right to life,
including the Universal Declaration of Human Rights (article 3), International Covenant
on Civil and Political Rights (article 6), Convention on Rights of the Child (article 6),
African Charter on Human and Peoples’ Rights (article 4), American Convention on
Human Rights (article 4), Arab Charter on Human Rights (articles 5-8), European
Convention for the Protection of Human Rights and Fundamental Freedoms (article 2),
and the Aarhus Convention (preamble).

A growing number of international and regional bodies have interpreted the right to life
to address environmental harms and risks. For example, the European Court of Human
Rights has held that the right to life in the European Convention for the Protection of
Human Rights and Fundamental Freedoms requires states to put in place a legislative
and administrative framework to protect the right against dangerous activities, such as
those conducted at chemical factories and waste-collection sites.? The Inter-American
Human Rights Commission has found that protection of the right to life requires the
protection of the environment.®

Under constitutional and international law, then, the overwhelming majority of

the judicial decisions holds that the right to life extends beyond the right to not be
arbitrarily killed to impose positive obligations on states to protect the quality of life.
Indeed the UN Human Rights Committee has stated that the right to life enshrined in
the International Covenant on Civil and Political Rights requires governments to take
positive action to protect the right.

Law and Versteeg 2011.

Boyd 2011.

c. http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf, pmbl. (referring to the right to
life as a “basic human right” dependent on “adequate protection of the environment”).

d. Eg., Onerylldlz v. Turkey, No. 48939/99, 30 November 2004; Budayeva and Others v. Russia, No.

15339/02, 20 March 2008.

Yanomami v. Brazil, 5 March 1985, IACHR Resolution No. 12/85, Case No. 7615; IACHR 1997, ch VIII.

OHCHR 1982, para. 5; see also OHCHR 2013c, para. 48.

oo

S

Women and other marginalized and other of resources. The UN Special Rapporteur
vulnerable groups are often more dependent for Human Rights and the Environment
on natural resources for subsistence and has drafted Framework Principles on
disproportionately affected by degradation Human Rights and the Environment
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suggesting ways to protect vulnerable
persons from environmental harm through
measures such as identifying vulnerable
populations, conducting environmental
impact assessments, facilitating access to
information and justice (including effective
remedies), supporting participation in
government decision making, and ensuring
that the necessary normative frameworks are
in place.™®

When the environment is degraded, these
groups are more vulnerable than groups not
subject to discrimination, often because they
are tasked with finding and providing natural
resources such as water and firewood. The
United Nations Convention on the Elimination
of All Forms of Discrimination against Women,
for example, imposes a duty on States Parties
to ensure that women “enjoy adequate living
conditions, particularly in relation to ... water
supply.”" Similarly, under the United Nations
Convention on the Rights of the Child, States
Parties must combat disease and malnutrition
“through the provision of adequate nutritious
food and clean drinking water.”’32 A dramatic
example of natural resource management’s
impact on marginalized populations can be
seen in Case Study 4.5.

The vulnerability of marginalized groups

to environmental harms will only grow
more acute as climate change affects the
availability of water and increases stresses
on food and social systems.’ The UN
Human Rights Council has adopted several
resolutions recognizing the impact climate
change will have on several human rights.*
Thus, as the climate changes, the right to
nondiscrimination will become even more

130 Knox 2012.

131 United Nations, Treaty Series, vol. 1249, art. 14(2).

132 Ibid., art. 24(2).

133 UN Office of the High Commissioner for Human
Rights and UNEP 2012, 14.

134 Ibid.

164

Environmental Rule of Law

important in ensuring environmental rule of
law protects the most vulnerable.

4.3.2 Rights of Indigenous
Peoples and Persons

The protections afforded by constitutional
and human rights law are critical to
indigenous peoples and persons, who are
often closely tied economically and culturally
to the environment and natural resources
and who are often disenfranchised from
modern political and legal systems.’* In
addition, natural resource extraction often
imposes pollution and livelihood disruption
on disempowered local peoples and persons,
with most of the benefits of extraction flowing
to other persons. In many instances, human
right protections may be the only recourse
available to these groups and persons.

Indigenous persons often rely directly on the
environment for subsistence and livelihood,
and many view the environment and natural
resources as integral parts of their cultural
heritage and identity. When asked what
destruction of sacred sites would mean,
members of the Xhosa people in South Africa
replied: “It means that our culture is dead.”**

The UN General Assembly has recognized
“the interrelationship between the natural
environment and its sustainable development
and the cultural, social, economic and
physical well-being of indigenous people.”'%’
International instruments recognize the
substantive rights of indigenous groups

to culture, religious practices, property
(especially traditional lands and resources),
and livelihoods. They also recognize

135 In this context, “rights of indigenous persons”
generally refers to rights held by individuals, while
“rights of indigenous peoples” refers to collectively
held rights.

136 See Millennium Ecosystem Assessment 2004, 38.

137 See UNGA 19923, para. 26.1.
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Case Study 4.5: Improved Forestry Practices Benefit Women,
Widows, and Landless Poor in Niger

Niger is among the poorest nations. It suffers greatly from deforestation, which was
exacerbated by colonial land management and tenure policies that discouraged
responsible forestry. In 1983, Niger began experimenting with farmer-managed natural
regeneration, which encouraged local farmers to regenerate existing trees and stumps
to provide firewood and fodder and stabilize soils. When coupled with revised land
tenure laws, a new forest code, and sector-specific policies encouraging reforestation,
over five million hectares were reforested, which increased agricultural productivity,

incomes, and food security.?

Notably, the reforestation program particularly helped women and other vulnerable
groups. Women who lived in villages that adopted farmer-managed natural
regeneration spent on average one-half hour collecting firewood while women who
lived in villages that did not adopt this practice spent on average 2.5 hours collecting
firewood.” Researchers report that women, widows, and the landless poor saw
improved access to land and an increase in income generation opportunities and that
women'’s social status improved due to their involvement in restoring degraded lands.¢

a. See Stickler 2012.
b. Reij 2006.

c. Mcgahuey and Winterbottom 2007; Reij 2006; Diarra 2006.

procedural rights, including heightened
rights to participate in decisions that affect
their lands, environment, and livelihoods.
Two of the most important instruments

are the UN Declaration on the Rights of
Indigenous Peoples and International Labour
Organization Convention No. 169 Concerning
Indigenous and Tribal Peoples in Independent
Countries.”™® Regional instruments, such as
the Inter-American Convention on Human
Rights, are also important sources of norms
and mechanisms for investigation and
enforcement.’™®

Because of the importance of natural
resources and the environment to
indigenous communities and their

138 UNGA A/RES/61/295 (2007).
139 Shelton 2002.

traditional disempowerment under colonial
governments, many countries recognize

that indigenous groups have the right to
free, prior, and informed consent before
development takes place on their traditional
lands. This is reflected in the UN Declaration
on the Rights of Indigenous Peoples.™°

International treaties also recognize that
indigenous and local communities must give
prior informed consent to, be involved in, and
benefit from access to traditional knowledge

140 See Ayana and Wiessner 2007; OHCHR 2013a.
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relating to genetic resources.’ Many countries,
including Peru'? and the Philippines,™®

have legal provisions to protect traditional
knowledge. The protection afforded by these
provisions can be critical to the livelihoods

and survival of indigenous populations, as
demonstrated in Case Study 4.6.

Governments’ duties to fulfill human rights
obligations include ensuring that third
parties in their countries or over which they
have jurisdiction respect human rights. For
example, many countries recognize customary
rights to land, as shown in Figure 4.6. A case
from India shows how government'’s duty

to regulate third parties (and particularly
businesses) may be applied in the context

of land rights. India’s Forest Rights Act of
2006 recognizes a range of customary forest
rights for tribal peoples and traditional forest
dwellers, and it specifies procedures for
communities to protect and register their
traditional forest rights. Notwithstanding this
recognition, a company applied to mine for
bauxite in the eastern Indian state of Odisha,
in the Niyamgiri hills. After a decision by the
Supreme Court of India, the Indian Ministry
of Environment and Forests consulted with
representatives of the Dongaria and Kutia
tribes concerning potential violations of tribal
rights in the area. The village representatives
decided against the mine development

141 Convention on Biological Diversity, arts. 8(j), 10(c),
15; Nagoya Protocol, arts. 5, 6, 7; International
Treaty on Plant Genetic Resources for Food and
Agriculture, art. 9. See also UNGA 1992b, prin. 22;
UNGA 2007, art. 31. The World Intellectual Property
Organization is working toward a formal agreement
to protect genetic resources, traditional knowledge,
and traditional culture, and is evaluating options for
a legal instrument. WIPO 2017.

142 UNEP 2014, 36 (“Under its law, Peru established
its own sui generis regime for the protection of
traditional knowledge in Peru.”).

143 Ibid. (“The Philippines Indigenous People
Rights Act 1998 legally recognizes the rights of
indigenous peoples to manage their ancestral
domains according to their traditions and cultures
(customary laws).”).
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because it could violate their religious and
cultural rights after which the Ministry
rejected the mine application.*

4.4 Rights of Free
Association, Free
Expression, and
Freedom of Assembly

Environmental rule of law is not possible
without freedom to associate, express views,
and peacefully assemble. These rights allow
concerned individuals to work together

to advance environmental protection and
require governments to allow individuals

to speak freely and to protect them from
harm or backlash when they defend their
environment. Although these rights are
recognized by articles 19 and 20 of the
Universal Declaration of Human Rights as well
as numerous treaties and constitutions,'
they only have meaning when respected and
enforced. Unfortunately, many governments
have not adequately developed systems for
ensuring that those who speak to defend
environment-related rights are themselves
protected. Between 2002 and 2013, 908
people were killed in 35 countries defending
the environment and land, and the pace of
killing is increasing.’*® In 2017 alone, 197
environmental defenders were murdered.'¥
There are many ways that countries,
companies, and civil society can stem this
bloodshed, protect environmental defenders,
and thus enhance environmental rule of law.

144 Environmental Rights Database 2015.

145 UNGA 1948; see, e.g., European Convention for
the Protection of Human Rights and Fundamental
Freedoms, ETS 5, arts. 10 and 11; Constitution of
South Africa, arts. 16 and 18.

146 Global Witness 2014; OHCHR 2015¢, para. 51.

147 The Guardian 2018.
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Case Study 4.6: Land Grabbing and Indigenous Rights

In recent decades, a complex web of
factors has led to land rushes and
large-scale land acquisitions in Africa,
Latin America, and Southeast Asia.

In many instances, businesses and

state bodies have obtained rights to
large tracts of communities’ traditional
land and converted the land to large-
scale agribusiness, mining, or timber
operations.? While the land acquisitions
are often sanctioned by government
licenses and statutes, in some cases they
have been held to violate the human
rights of the indigenous peoples who
had lived on the land—rights that take
preeminence over statutory arrangements.

In a 2005 case in the Inter-American Court of Human Rights,” the Yakye Axa indigenous
people in Paraguay had been displaced from their land, and third parties had converted
the land to commercial use. The community was destitute and not allowed to practice
its traditional subsistence activities. There was little employment. Community members
lived in extremely poor housing, lacked access to clean water and sanitation, and
suffered high levels of disease. Schooling was inadequate. Although the community had
submitted a claim to adjudicate its communal land more than 11 years earlier, the state
had not adjudicated the claim.

The Inter-American Court found several violations of the Yakye Axa community’s
procedural and substantive rights. Recognizing that indigenous peoples have collective
land rights,c the Court relied on both article 21 of the Inter-American Convention and
ILO Convention No. 169 in finding that indigenous property rights included a suite

of other rights.? It stated that “protection of the right of indigenous peoples to their
ancestral territory is an especially important matter, as its enjoyment involves not only
protection of an economic unity but also protection of the human rights of a collectivity
whose economic, social and cultural development is based on its relationship with

the land.” Although the right to property could in some cases be balanced against
other interests of the state, the Court held that, when making such an evaluation, the
State must take into account the impact of loss of traditional territory on the people’s
rights to cultural identity and survival. The Court ordered the State to demarcate the
traditional land, to give it to the community, and to provide the basic necessities of life
to the community until it recovered its land.

Lee 2014.

Yakye Axa Indigenous Community v. Paraguay, No. 125 (2005); UNEP 2014, 110-112.

c. UNEP 2014, 107-111: Mayagna (Sumo) Awas Tingni Community v. Nicaragua, No. 79 (2001) (“the close
ties of indigenous people with the land must be recognized and understood as the fundamental basis
of their cultures, their spiritual life, and their integrity and their economic survival.”).

d. Inter-American Convention on Human Rights, art. 21; ILO Convention No. 169, art. 13.

e. ILO Convention No. 169, para. 120(c).

oo
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Figure 4.6: Countries Recognizing Indigenous and Community Rights to
Land at the National Level (2016)

Countries recognizing indigenous land tenure in national laws

o

Il Countries where national laws fully address indigenous land tenure:
Bolivia, Burkina Faso, China, Colombia, Costa Rica, Ghana, Honduras, Kenya, Mozambique, Nicaragua, Pakistan,
Panama, Papua New Guinea, Paraguay, Peru, Philippines, Sierra Leone, South Sudan, Tanzania, Timor-Leste,
Uganda, Venezuela

Countries with national laws that make significant progress toward addressing indigenous land
tenure:

Australia, Botswana, Brazil, Cambodia, Canada, Chile, Ecuador, Eswatini, Gambia, Guyana, India, Lesotho, Mexico,
New Zealand, Nigeria, Norway, South Africa, United States, Viet Nam, Zambia

Countries with national laws that reflect limited progress in addressing indigenous land tenure:
Algeria, Angola, Argentina, Cote d'lvoire, Ethiopia, Indonesia, Laos, Liberia, Malawi, Malaysia, Mongolia, Namibia,
Nepal, Russia, Rwanda, Sweden, Thailand, Turkey, Zimbabwe

I Countries where laws do not address indigenous land tenure:
Bangladesh, Belize, Chad, Cuba, Eritrea, Finland, Gabon, Israel, Iraq, Jordan, Libya, Myanmar, Oman, Saudi Arabia,
Singapore, Sri Lanka, Sudan, Suriname, Syria, Turkmenistan, Uruguay, Uzbekistan, Yemen

Source: Environmental Law Institute, based on data from LandMark 2016.

Note: This map presents the results of LandMark contributors’ analyses of relevant national laws regarding the
recognition of indigenous land tenure. LandMark was launched by the Rights and Resources Initiative, Oxfam,
and the International Land Coalition. Countries left blank are those for which no data regarding indigenous
rights to land were available and countries for which no indigenous lands remain. For more information, see full
data at landmarkmap.org.
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Countries recognizing community land tenure in national laws

Il Countries where national laws fully address community land tenure:

Bolivia, Brazil, Burkina Faso, China, Colombia, Ecuador, Ghana, Kenya, Mozambique, Nicaragua, Pakistan, Papua

New Guinea, Peru, Romania, Sierra Leone, South Sudan, Tanzania, Timor-Leste, Uganda

Countries with national laws that make significant progress toward addressing community land tenure:
Austria, Chile, Eswatini, Finland, Gambia, Germany, India, Indonesia, Lesotho, Mexico, Nigeria, Portugal, Slovakia,

South Africa, Ukraine, Viet Nam, Zambia

Countries with national laws that reflect limited progress in addressing community land tenure:

Algeria, Angola, Botswana, Cambodia, Cameroon, Cote d'lvoire, Cuba, Ethiopia, Guyana, Iraq, Kyrgyzstan, Laos,

Liberia, Madagascar, Malawi, Mauritania, Mongolia, Namibia, Nepal, Norway, Republic of Congo, Rwanda,
Tajikistan, Thailand, Turkey, Zimbabwe

I Countries where laws do not address community land tenure:
Bangladesh, Belarus, Belize, Bulgaria, Central African Republic, Chad, Eritrea, Gabon, Hungary, Israel, Italy,

Jamaica, Jordan, Kazakhstan, Latvia, Libya, Macedonia, Myanmar, Oman, Poland, Saudi Arabia, Spain, Sri Lanka,

Sudan, Suriname, Switzerland, Syria, Turkmenistan, Uruguay, Uzbekistan, Yemen

Source: ELI, based on data from LandMark 2016.

Note: This map presents the results of LandMark contributors’ analyses of relevant national laws regarding the
recognition of community land tenure. Countries left blank are those for which no data regarding community
rights to land were available and countries for which no community lands remain. For more information, see

full data at landmarkmap.org.

This section discusses (1) the close links and expression play in supporting and

between the substantive rights to free protecting environmental defenders globally.

association and expression and those
procedural rights that allow persons facing
environmental wrongs to seek to avoid harm
and seek redress if harmed, and (2) the critical
role that the rights to freedom of association
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4.4.1 Procedural Rights Relating
to Free Association
and Free Expression

The rights to freedom of association and
expression are central to environmental rule
of law and include the right to participate in
government and the right to information.
Communities must be able to form
associations to address common concerns,
express their needs, and participate in
government decision making, and have
access to courts in order to have meaningful
environmental rule of law. The elements
necessary to ensure these basic procedural
human rights are discussed at length in the
Civic Engagement and Justice chapters. The
existence of these basic procedural rights

is critical, but the rights only create lasting
impact when governments embed them in
environmental rule of law through statutes,
regulations, court procedures, and the
provision of resources and skills necessary to
make these rights available to all citizens.

A free media is also protected by these
constitutional and human rights. The

media informs the public and highlights
violations of environment-related rights,
which supports environmental rule of law by
creating an informed, empowered citizenry
and civic society.

The freedom of association allows

people to come together to protect their
common interests. They may do this
through community-based organizations,
nongovernmental organizations, civil society
organizations, and other entities. These
organizations are often local, but can also
be national and transnational. And they can
be very effective at protecting families and
communities against illegal seizure of their
property, pollution of their water and air,
and efforts to suppress dissent. It is perhaps
a testament to the effectiveness of these
organizations and their advocates, that there
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has been a backlash against them driven by
political and economic elites in many countries.

There is a disturbing trend of countries to
limit the activities of nongovernmental
organizations (see Figure 4.7). In particular,
between 1993 and 2012, 39 of the world's
153 low- and middle-income countries
enacted laws that restricted the activities of
organizations receiving foreign funding.'*® As
civil society has used a rights-based approach
to call for transparency and accountability

in government, some governments have
assumed these organizations are politically
motivated and are siding with the political
opposition.’ As a result, they have cracked
down on funding from foreign sources in an
effort to muzzle the calls for rights-based
protections. Governments are also restricting
the activities of local nongovernmental
organizations through new and revised
nongovernmental organization registration
laws. >

4.4.2 Environmental Defenders

The interconnection between environmental
rule of law and the right of free association is
particularly critical in the role environmental
defenders play in protecting environment-
related rights and the role rights play in
protecting environmental defenders.

Environmental defenders (sometimes
referred to as “environmental human rights
defenders”) defend communities’ substantive
environmental, land, water, and subsistence
rights—and advocate for sustainable
development.’™ The UN describes them

as “individuals and groups who, in their
personal or professional capacity and in

a peaceful manner, strive to protect and

148 Dupuy, Ron, and Prakash 2017.
149 Ibid.

150 UnmuRig 2015.

151 UNGA 2016.
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nongovernmental organizations:

Figure 4.7: Countries with Legal Restrictions on Foreign Funding and
Activities of Nongovernmental Organizations (2016)

[l Countries that have adopted legal restrictions on the activities of foreign nongovernmental organizations:
Albania, Bosnia and Herzegovina, Cambodia, Croatia, Czech Republic, Democratic Republic of the Congo, Dominican
Republic, El Salvador, Guatemala, Honduras, Iraqg, Kenya, Latvia, Liberia, Malawi, Mexico, Montenegro, Mozambique,
Panama, Senegal, Serbia, Slovenia, South Sudan, Tanzania, Timor-Leste, The former Yugoslav Republic of Macedonia

[l Countries that have adopted legal restrictions on foreign funding flows to locally operating

Bahrain, Bangladesh, Belize, Bolivia, Cameroon, Canada, Jordan, Singapore, Sri Lanka, Uruguay, Venezuela

B Countries that have adopted legal restrictions on foreign funding flows to locally operating
nongovernmental organizations and restrictions on the activities of foreign nongovernmental organizations:
Afghanistan, Algeria, Angola, Azerbaijan, Belarus, Benin, Bhutan, Burundi, China, Ecuador, Egypt, Equatorial Guinea,
Eritrea, Ethiopia, India, Indonesia, Israel, Kazakhstan, Myanmar, Nepal, Oman, Pakistan, Qatar, Russia, Rwanda, Sierra
Leone, Sudan, Somalia, Tajikistan, Thailand, Tunisia, Turkmenistan, Uganda, Ukraine, Uzbekistan, Viet Nam, Zimbabwe

Source: Environmental Law Institute, based on data in Dupuy, Ron and Prakash 2016 and from Dupuy 2016.
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promote human rights relating to the
environment, including water, air, land, flora
and fauna.”’>? Environmental defenders
appear in many forms: community activists,
homemakers, forest rangers, government
inspectors, professionals working within
corporations to enforce environmental
norms, and many others.

152 Ibid., 4.

The most typical environment defender
works in the context of large-scale natural
resource exploitation, which takes place in

or near local and indigenous communities in
remote areas. These projects usually affect or
otherwise implicate communities’ traditional
lands, resources, and local ecosystems,
which often include biodiversity, water,

and forests.™? In eight tropical forested
countries, 93-99 percent of concessions given

153 Ibid., 10.
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to mining, logging, agriculture, and oil and
gas companies were on land inhabited by
indigenous and/or local communities.”™* In
Peru, Liberia, and Indonesia, governments
have given up to 40, 35, and 30 percent,
respectively, of their country’s land to private
entities for exploitation.'® As discussed in the
Institutions chapter, corruption is frequently
present and can be aggravated by large sums
of money invested in and flowing from the
projects, as well as poor governance and

a lack of transparency.'® According to the
Resource Governance Index, more than 80
percent of 58 resource-rich countries do

not have satisfactory governance in their
extractive sectors.'’

Environmental defenders step in to fill
this governance gap and promote the
environmental rule of law. They help families
and communities protect their rights to land,

to forests, to minerals, and to other resources.

They may lead marches, speak in public
meetings, or bring court cases to protect
rights guaranteed by constitutions, statutes,
and human rights instruments.

Because of their environmental and social
advocacy, they are targeted. Environmental
defenders have been subject to increasing
threats and physical violence. Worldwide,
especially in resource-rich countries, murders
of defenders have been increasing. During
2015, more than three environmental
defenders were killed each week.' In the
Democratic Republic of the Congo, in Virunga
National Park alone, 140 park rangers were
killed in two decades.' Figures 4.8 and 4.9
show the extent and breadth of the threats
facing environmental defenders.

154 Rights and Resources Initiative 2015.
155 OHCHR 2015d, para. 7.
156 UNGA 2016, 14; OHCHR 2015d, 6.

157 OHCHR 2015d, 5-6; http://www.resourcegovernance.

org/resource-governance-index.
158 UNGA 2016, 11.
159 Virunga National Park 2012.
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In addition to violence, environmental
defenders suffer intimidation, harassment,
and criminalization. Environmental

defenders also often suffer stigmatization
and reputational attacks (for example,
through public media). While attacks on
environmental defenders are often illegal,
anti-protest and anti-terrorism laws have been
used to criminalize actions that should be
constitutionally protected. The United Nations
has recognized the threats to environmental
defenders and called for their protection in

its resolution on defenders protecting social,
economic, and cultural rights.'s® Case Study
4.7 shows the tragic consequences that await
environmental defenders when governments
do not protect them.

Large-scale natural resource development
often leads to conflicts with local and
indigenous communities. In response to the
projects, environmental defenders frequently
organize communities and protests against
the projects. In Peru, for instance, the
ombudsman reported 211 social conflicts in

a single month, February 2015."" The United
Nations has noted that project developers and
government entities, in turn, have stigmatized,
criticized, criminalized, threatened, and killed
defenders.'s? Industries most associated

with murders of environmental defenders

are the mining and extractive industries

(42), agribusiness (20), hydroelectric dams
and water rights (15), and logging (15).'¢3 In
Latin America, government and corporate
actors have been specifically identified as
involved in the murders.'** Most murders
occur with impunity, with relatively few

being independently investigated, let alone
prosecuted. Private security companies, which
lack public accountability, pose an additional

160 UNGA 1999, 2011, 2015, 2018b; OHCHR 2008b,
2010, 2011b, 2013b, 20144, 2014b, 2016, 2018b.

161 Ibid.

162 UNGA 2016, 11-12; OHCHR 2015d, 14-15.

163 UNGA 2016, 9.

164 Ibid.
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risk.’® The most vulnerable defenders

are indigenous people, ethnic and racial
minorities, and women, who have relatively
little power.1

These activists can help to defend a

variety of substantive environment-related
rights under national and international
law, including land rights, rights to a

clean and healthy environment, rights to
subsistence, cultural rights, indigenous
rights, and water rights, where these rights
are recognized. Typically, rights to land and
other resources are a central concern.'®’
Article 1 of both international human rights
covenants guarantees people the right to self-
determination and to make decisions about
their own natural wealth and resources.'s
Indigenous and certain other communities
may have formal rights to a limited area

of land, but also frequently have informal
traditional rights and unresolved land claims
to extensive areas of ancestral land.'®

The absence of clear legal frameworks
protecting and governing traditional

land rights gives government and private
actors opportunities for land grabbing and
expropriation and increases the likelihood
of social, and even violent, conflict due to
uncertainty over land tenure. For example,
in Peru petitions by indigenous people

to resolve their claims to traditional land
have gone unresolved for many years.'”
Yet a recent study found that granting
legal title to land in Peru greatly improved
forest management. Since the 1970s, 1,200
indigenous communities have been granted

165 OHCHR 2015d, 16-17.

166 UNGA 2016, 10-11, 15.

167 UNGA 2016, 19; OHCHR 2015d, 7.

168 International Covenant on Civil and Political Rights,
art. 1; International Covenant on Economic, Social,
and Cultural Rights, art 1.

169 See, e.g., Rights and Resources Institute 2015;
Landmark 2016.

170 Forest Peoples Programme 2015a; Forest Peoples
Programme 2015b.
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title to 11 million hectares of forest. These
communities reduced forest clearing by 75
percent and forest destruction by 66 percent
between 2002 and 2005."

Rights to subsistence and to sustainably use
the resources of the land are intertwined
with land rights. Forest peoples, for example,
obtain resources that include food, water, and
medicine from forests. When forests or other
natural resources are destroyed or polluted
as a result of logging, large-scale agriculture
(including oil palm), hydroelectric dams, or
extraction of nonrenewable resources, the
subsistence resources themselves and access
to them can also be lost.

Procedural rights—particularly the rights to
peaceful assembly, freedom of association,
and freedom of expression—are critical to
environmental defenders. Environmental
defenders are frequently members and
representatives of groups that organize

in opposition to projects and advocate for
their rights. Rights of peaceful assembly,
freedom of association, and freedom of
expression are exercised in the course

of obtaining environmental and project
information, organizing community action, and
participating in decision making concerning
community rights and resources. Associations
can help facilitate these actions. When
engaging in consultation with government
and project proponents, defenders often
exercise the rights of peaceful assembly and
freedom of association. State restrictions

or prohibitions on associations, including
restrictions on the ability of groups to receive
foreign funds, interfere with these human
rights.'”

As discussed in the Civic Engagement chapter,
the rights to environmental and project
information, to participation in decisions, to
consultation, and to free, prior, and informed

171 Blackman et al. 2017.
172 OHCHR 2015d, 17-18.
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Figure 4.8: Countries Where Environmental Defenders Have Been
Murdered (2002-2015)

Number of environmental defenders murdered in various countries (2000-2015)

527 Brazil 36 Guatemala 7 Argentina
129 Honduras 22 Thailand 5 Chad, China, Pakistan,
Russia

115 Philippines

16 Cambodia, Democratic
Republic of the Congo

4 E| Salvador, Myanmar,
Papua New Guinea

103 Colombia 15 Nicaragua 3 Ecuador, Sudan

79 Peru 13 India, Paraguay 2 Costa Rica, Liberia,
Panama, Uganda, Ukraine,
Venezuela

47 Mexico 11 Indonesia 1 Chile, Ghana, Kazakhstan,

Kenya, Laos, Malaysia,
Nepal, Sierra Leone, South
Africa, Sri Lanka

Source: Environmental Law Institute, based on data from Global Witness 2014, 2015, and 2016.

consent are central to environmental rule

of law. In practice, these rights tend to be
integrated into the environmental rule of law
of a country through laws and regulations,
such as freedom of information statutes and
notice-and-comment regulations. At least half
of the countries of the world have adopted
legislation guaranteeing access to information

174

in general or environmental information in
particular.'? The Organization of American
States and the African Union have each
developed model access to public information

173 Banisar et al. 2012.
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Figure 4.9: Environmental Defenders and Journalists Killed (2002-2017)

[[1Journalists Killed

2017
2016
2015
2014
2013
2012
2011
2010
2009
2008
2007
2006
2005
2004
2003
2002

0 50 100

Environmental Defenders Killed

150 200 250

Sources: CP) 2018, Cox 2018, Global Witness 2014, 2016, 2017, and The Guardian and Global Witness 2017.

laws, for example.’”* But if the laws and
regulations do not implement these rights,
defenders need to have access to courts to
obtain these protections through judicial
action using procedural human rights.

Finally, the rights of redress and
accountability are central to protection

of environmental defenders. Frequently,
murders of environmental defenders

are committed with impunity.'”> Without
strong accountability for crimes against
environmental defenders, threats and killings
will continue. Redress involves prompt and
impartial investigation of crimes; arrest and
prosecution of perpetrators, including those

174 See OAS n.d.; African Commission on Human and
Peoples’ Rights 2012.
175 Global Witness 2017.

ultimately responsible; compensation; and
enforcement of judgments.'”® Thus, it is critical
for strong rule of law that governments
ensure swift, effective, and fair functioning

of these human rights protections through
the police force as well as prosecutorial

and judicial services. While only 10 percent
of reported crimes committed against
environmental activists have been brought to
justice, the Inter-American Court of Human
Rights has played a role in highlighting the
connection between human rights and the
environment. In 2009, the Inter-American
Court of Human Rights found the state of
Honduras guilty of ineffectively investigating
the murder of environmental activist Blanca
Kawas Fernandez. The court held that the
Honduran government violated her right to

176 UNGA 2016, 6.
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Case Study 4.7: Berta Caceres

Berta Caceres was a leader of the National Council of Popular and Indigenous
Organizations of Honduras, which she cofounded in 1993. She was murdered on March
3,2016.2

Honduras has one of the highest rates of killings of environmental defenders in the
world—120 activists have been killed there since 2010.° It also has very low rates

of criminal justice enforcement: the vast majority of crimes are never solved.c As a
development strategy, the Honduran government designated almost 30 percent of its
land for mining concessions, which in turn created a demand for cheap energy. The
government then approved the construction of hundreds of hydroelectric dams to
supply the energy.

Two dam companies jointly planned to build the Aqua Zarc Dam across the Gualcarque
River. They moved into the area in 2006 without notice, consultation, or free, prior,

and informed consent of the local indigenous Lenca community. The Lenca people
contacted Caceres for assistance because the dam would have interfered with their
rights to safe drinking water and sanitation, an adequate standard of living, including
adequate food, and the enjoyment of the highest attainable standard of health, and to
sustainably use their land for their livelihoods. Caceres led a campaign against the dam,
which was ignored by national and local officials. In 2013, she organized a road blockage
that lasted for over a year and was effective in stopping construction. In late 2013, one
of the dam companies and the International Finance Corporation withdrew from the
project. In 2015, she was awarded the Goldman Prize for her advocacy.®

Although Caceres received dozens of death threats and the Inter-American Commission
on Human Rights granted her emergency protection measures, the Honduran
government did not implement them.® She was murdered by gunmen in her home.
After her murder, several of her colleagues were also killed, and the Dutch development
bank FMO and FinnFund stopped supporting the project. In response to the crime, the
Honduran government arrested eight individuals, including two employees of the dam
company and two members of the state security forces. After international criticism

of the Honduran investigation, a group of five international experts launched an
independent inquiry into the murder and issued a report concluding that high-level dam
company officials were involved in planning Caceres’ murder.f

The Goldman Environmental Prize 2015.
Lakhani 2016.

OSAC 2016.

The Goldman Environmental Prize 2015.
OAS 2016.

GAIPE 2017.
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life and stressed the importance of protecting
human rights in specifically relating to
environmental human rights."”?

Environmental defenders are at great

risk of physical harm unless governments
not only respect defenders’ substantive
and procedural rights but actively protect
them by ensuring their safety in the face of
physical threats. Common approaches to
protecting environmental defenders include
whistleblower laws and laws preventing
retaliation (including for so-called Strategic
Litigation Against Potential Plaintiffs or
“SLAPP Suits”).

Some environmental defenders are
employees who expose wrongdoing of
companies or governments by which they
are employed. These whistleblowers often
suffer attacks for their efforts. As such,
whistleblower laws are critical to protecting
environmental defenders. These laws
provide protection from retribution and/

or rewards to government employees and/
or other persons who report violations of
the law. These protections allow those who
learn of malfeasance to seek not just legal
protection but also financial rewards for
bringing the illegal activity to the attention
of the authorities. Typically, whistleblowers
receive a percentage of the penalty assessed,
in recognition of the benefit provided to the
government, as well as their personal and
professional risks incurred in doing so. In
the United States, for example, while the
Whistleblower Act of 1989 provides general
protection to government employees who
report wrongdoing, more than 25 laws—
mostly related to natural resources—

have provisions explicitly protecting
whistleblowers. One of those laws, the
1978 Fish and Wildlife Improvement Act, as
amended, provides whistleblower rewards

177 UNEP 2014.
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for more than 40 wildlife laws."”® As of 2017,
32 countries had adopted dedicated laws
to protect whistleblowers, and 27 more
countries had adopted legal provisions in
various laws to protect whistleblowers (see
Figures 4.10 and 4.11)."7°

Although many countries worldwide have
adopted at least some whistleblower laws,
studies by the G20 and others report

that most countries do not provide full
legal protection and that many laws are
clearly inadequate.'® The Organisation for
Economic Co-operation and Development,
Transparency International,’®> and the
Government Accountability Project'®® have
suggested that six essential elements of
adequate legislation include:

1. protection of employees from
discriminatory or disciplinary action,
if they disclose in good faith and on
reasonable grounds;

2. aclearly defined scope of protected
disclosures and identification of the
types of persons afforded protection;

3. robust and comprehensive protection
of whistleblowers' identity, safety, and
employment;

4. clearly defined procedures and
prescribed channels for facilitating the
reporting of suspect acts, including
the provision of protective and easily
accessible whistleblowing channels;

178 16 U.S.C. sec. 7421 (k).

179 Many countries that adopted dedicated laws to
protect whistleblowers also adopted legal provisions
in environmental, securities, workplace, and other
laws to protect whistleblowers. In addition to the 59
countries identified in Figure 4.1, Kosovo adopted a
dedicated whistleblower law in 2011.

180 OECD 2011-2012; Wolfe et al. 2014.

181 OECD 2011-2012; Wolfe et al. 2014.

182 Transparency International 2013.

183 Devine 2016.
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5. effective protection mechanisms,
including use of a special accountable
body with the power to receive and
investigate complaints; and

6. awareness-raising, communication,
training, and periodic evaluation of
the effectiveness of the protection
framework.s

There are also practical and political
elements of protecting whistleblowers. For
whistleblower protection legislation to be
effective, corrupt institutions and officials
must not interfere with its implementation.
Strong penalties for official abuse of power
can help deter such behavior. Officials

who immediately publicize threats against
environmental defenders, especially before
the conflict escalates (and defenders are
killed), can help mobilize government and
community resources to protect defenders.
They can also prioritize prosecution of
violators of environmental defenders’ rights
in order to show firm rule of law and deter
further violations. The provision of extra
damages to victims of environment-related
crimes and their families is also a strong
deterrent. And creation of an ombudsman
to act as a trusted focal point for receiving
complaints and reporting on threats and
violations of constitutional and human rights
can help environmental defenders feel they
have an ally in government to whom they can
go when needed.

The protection of environmental defenders is
not just a matter for government, however.
Corporations can prioritize early and frequent
engagement with communities affected by
their projects and operations to ensure that
all voices are heard before a project takes
form. Many conflicts can be defused by
according those affected by environmental
issues the opportunity to be heard and to

184 Wolfe et al. 2014; OECD 2011-2012; Transparency
International 2013.
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Figure 4.10: Whistleblower
Protections in the United States

United States Federal Environmental
and Other Whistleblower Laws

FEDERAL GOVERNMENT GENERAL AND FEDERAL

EMPLOYEES

INCOME TAX LABOR RIGHTS

ENVIRONMENTAL
COMMODITIES, SECURITIES,

AND BANKING

LAVS DIRECTLY
AUTHORIZING PAYMENT
OF REVWARDS
Act to Prevent Pollution from
Ships /MARPOL
Lacey Act
Endangered Species Act

WORKPLACE HEALTH

ENVIRONMENTAL

Sources: CP) 2018, Cox 2018, Global Witness 2014,
2016, 2017, and The Guardian and Global Witness
2017.
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Figure 4.11: Countries with National Laws Protecting Whistleblowers
(2017)

-

Il Countries with dedicated national laws protecting whistleblowers:
Albania, Australia, Bangladesh, Belgium, Bosnia, Canada, Ghana, Hungary, India, Ireland, Israel, Jamaica, Japan,
Liberia, Luxembourg, Macedonia, Malaysia, Malta, Mozambique, New Zealand, Norway, Peru, Republic of Korea,
Romania, Serbia, Slovakia, Slovenia, South Africa, Uganda, United Kingdom, United States, Zambia

Countries with other national miscellaneous laws or provisions protecting whistleblowers:
Argentina, Armenia, Austria, Brazil, Chile, China, Cyprus, Czech Republic, Denmark, Estonia, France, Germany,
Greece, Iceland, Indonesia, Italy, Kenya, Latvia, Mexico, Montenegro, Netherlands, Poland, Portugal, Russia,

Sweden, Switzerland, Turkey

Source: Environmental Law Institute.

Note: This map includes dedicated whistleblower laws, as well as partial whistleblower protections included

in criminal codes, laws regulating public servants, and company and securities law. It excludes most other
sector laws, including those related to health, safety, and the environment, which represent an additional
substantial body of law in the United States. Because no single source consulted has compiled a comprehensive
list of whistleblower laws worldwide, there may be additional whistleblower provisions in countries not listed.
Countries with dedicated whistleblower laws are indicated in the table.

have their concerns taken into account
during the project design phase, rather than
being presented a fully-formed or almost-
complete project into which they can have
little meaningful input. Common approaches
for engaging affected communities and
reducing conflict around resource-related
projects include good international practices
regarding free, prior, and informed consent,

mitigation of environmental impacts, and
consultation with affected populations.
Companies can also join multi-stakeholder
and industry-specific initiatives aimed at
strengthening environmental rule of law

in certain industries, such as the Extractive
Industries Transparency Initiative.'® Financial

185 The Extractive Industries Transparency Initiative n.d.
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institutions, both domestic and international,
can ensure that environmental and social
safeguards are in place and met as a
condition for receiving funding by following
internationally accepted norms such as the
Equator Principles,'® and businesses can
follow the Guiding Principles on Business and
Human Rights.'® Such practices are discussed
in detail in the Civic Engagement chapter.

Civil society plays a key role in protecting
environmental defenders. Civil society is
closely involved in helping to formulate
many of the multi-stakeholder and voluntary
initiatives referenced above. In addition,
several organizations have created awards
to recognize and publicize the work of
environmental defenders, including the
Goldman Prize and the Right Livelihood
Awards.' Organizations also provide
resources and support to defenders, through
efforts such as Environmental-Right.Org,

a portal for environmental defenders, and
organizations like the Environmental Law
Alliance Worldwide, which trains and supports
environmental lawyers and defenders from
around the world."®

4.5 Opportunities and
Recommendations

Environmental rights and duties have taken
root around the globe through national
constitutions and statutes, international and
regional human rights instruments, and other
international and regional legal instruments.
While environmental law typically focuses on
environmental duties—including, for example,
the duty of regulated actors to control and
report their air pollution, water pollution,

186 The Equator Principles 2013.

187 OHCHR 2011a.

188 The Goldman Environmental Prize 2015; The Right
Livelihood Award, n.d.

189 ELAW n.d.
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solid waste, and toxic waste; and the duty of
project proponents and the government to
undertake environmental impact assessments
for proposed projects that could harm the
environment—historically, there has not been
a commensurate emphasis on environment-
related rights.

There are many sources of relevant

rights, including environmental statutes,
constitutions, and regional and international
human rights instruments, among others.
Countries have adopted a wide variety

of approaches for framing environment-
related rights in their source and scope.

A substantial number of countries and
regions have adopted constitutional and
human rights to emphasize the fundamental
importance of public health and the
environment. That said, even countries

not emphasizing a rights-based approach
may utilize important legal approaches to
protect nature, including environmental
impact assessment and efforts to ensure that
decisions on development projects include
consideration of the value of ecological
services that the projects can impair.

Constitutional and human rights are
supported and made possible by a healthy
environment that enables people to realize
their rights to water, health, and life, among
others. Rights provide an independent

basis for environmental protection using

a rights-based approach. Through their
interdependence, rights-based approaches
and environmental rule of law can create

a virtuous cycle where they reinforce each
other and support general rule of law and
sustainable development. Similarly, failure to
respect rights can weaken the environmental
rule of law and undermine environmental
protection, social justice, and economic
progress.

Arights-based approach can strengthen
environmental rule of law by elevating the
importance of environmental protections
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and ensuring that those protections are
realized equally and equitably. Framing
environmental protection in terms of
constitutional or human rights can help to
broaden understanding of the importance of
the environment and the key role it plays in
supporting society and the economy.

Rights-based approaches are still nascent

in many countries, and the extent and
nature of rights-based approaches continue
to evolve. Countries could benefit from
exchanging experiences and good practices
on operationalizing environment-related
rights, as most countries have recognized the
rights in their constitutions, but only relatively
few have undertaken substantial measures
to give them full force through the country's
laws, regulations, institutions, and practices.
Moreover, research on the effectiveness

of specific rights-based approaches (such

as constitutional rights-based litigation) is
limited."® Further research and knowledge
on the effectiveness of specific rights-based
approaches is needed to better inform
government and civil society action.

Enshrining a right to a healthy environment
in national and subnational constitutions
signals to all parties that environmental
protection is commensurate with other
rights and responsibilities contained in the
constitutions. Recognition of a constitutional
right to a healthy environment can help
companies and citizens alike come to see
environmental protection as essential to a
free and healthy society.

190 Conducting a global survey of the impact
of constitutional provisions that guarantee
environmental rights,

David Boyd (2012a) concluded that such
provisions exert extensive influence on national
legislation; are enforceable in most nations that
have the provisions; increase public access to
courts; and exist in nations with better national
environmental performance.
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The right of nondiscrimination cuts across
many aspects of environmental rule of law.
The critical need for protection of gender and
indigenous rights has been much more widely
understood, but a significant implementation
gap remains in securing nondiscrimination
with respect to access to and protection of
environment-related rights of disadvantaged
groups. One remedy is to consider the rights
of members of marginalized populations

in each government decision to act or not

to act in order to help identify potential
consequences for marginalized populations.
By definition, marginalized populations rarely
have access to and voice in government
processes. Further, government may not

be aware of the differential impacts that its
action or inaction may have on marginalized
populations. Therefore, by establishing
procedures for assessing what impacts

its actions might have on marginalized
populations, a government can help bring to
light and avoid unintended consequences.

Environmental defenders remain highly
vulnerable and under attack across the
globe. It is incumbent upon all governments
to prioritize protection of environmental
defenders from harassment and attack

and to bring those who harm or threated
defenders to justice swiftly and definitively.
Tolerance of intimidation of environmental
defenders undermines basic human rights
and environmental rule of law. One measure
to improve protection of environmental
defenders could be an annual report to

the United Nations of efforts by each
country to investigate and prosecute crimes
against environmental defenders and the
results of the efforts. The report could

also highlight measures to try to prevent
attacks on environmental defenders. Such

a report could help to focus government
attention and foster political will to protect
environmental defenders.
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Implementing environmental rule of

law to ensure meaningful participation

in government decision making and
development projects can help avert
controversy and opposition to development,
reducing delays and associated costs. By
implementing good practices regarding
free, prior, and informed consent as well as
access to information and consultation with
affected populations, many conflicts can be
avoided before they have a chance to arise
and fester.

The provision of rights in law has little
meaning if citizens are unaware of them or
cannot exercise them. Governments should
publicize the rights available to the public
and ensure a robust, free civil society

able to help citizens actuate these rights.
Nongovernmental organizations and a free
press are key actors in helping citizens learn
about their rights, and government should
consider them allies, not enemies, in ensuring
the public knows about its rights regarding
development projects, pollution, or other
environmental harms.

Creating ombudsman and whistleblower
protections can provide safe, recognized
channels for reporting environmental
infractions while reducing potential backlash
from reporting. Provision of rewards for
whistleblowing is an important element in
combatting corruption and malfeasance that
has worked well in many countries.

Countries are exploring how rights-based
approaches can support the environmental
rule of law, and how environmental rule

of law can in turn support the realization

of constitutional and human rights at

the international, regional, national,

and subnational levels. There are many
opportunities to strengthen environmental
rule of law by integrating a right-based
approach into environmental protection. This
in turn supports human rights themselves
so that communities and societies can thrive
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in a socially just atmosphere based upon a
healthy environment and sustainable natural
resources.
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5. Justice

A fair, transparent justice system that
efficiently resolves natural resource
disputes and enforces environmental law

is a critical element in establishing lasting
environmental rule of law. The types of
adjudication discussed in this chapter
include (1) private party versus private party
disputes (for example, a community opposing
a company’s actions); (2) private parties
petitioning or suing the government (for
example, a company challenging a permit
decision); and (3) the government suing or
penalizing a private party (for example, an
agency enforcing the law against a violator).
The ability to resolve such actions quickly,
affordably, peacefully, and effectively are
key elements of successful implementation
of environmental law. Many countries are
finding innovative ways to ensure fair,
transparent, and reliable environmental
adjudication, as discussed below.

Dispute resolution and enforcement in
environmental matters often involve a
complex intersection of social, economic,
and political interests. Compared to dispute

/|
1y |
'a %

resolution in other areas, environmental
matters can be particularly difficult because
they often involve natural resources that
are the basis for economic development
and implicate traditionally disadvantaged
populations. It can be difficult for such
communities to gain access to dispute
resolution mechanisms and government
enforcement proceedings, though, and there
are many barriers to protecting resources,
which cannot defend themselves.

This chapter reviews “justice” broadly and
discusses disputes over resources, the
impact of resource use and pollution on
communities and the environment, and
government enforcement of environmental
laws. Often, the terms “dispute resolution”
and “adjudication” are used in their
broadest senses to refer to all three types
of situations where questions of justice for
environmental harms and violations are
considered. A related term is “environmental
justice,” which has many different meanings
depending on the context and country:
sometimes, it refers to differential impacts
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of pollution on disadvantaged communities;
sometimes, it refers more broadly to justice in
environmental matters.

There are many implementation challenges
to establishing justice systems for
environmental issues, including lack of
access to justice, a lack of skilled judges and
advocates, and scarce government resources,
among others. Disputes that are not resolved
fairly and transparently often contribute to
environmental harm, lasting conflict, and
even social disintegration. Between 40 and
60 percent of civil wars over the past 60
years have been associated with natural
resources." And all but 3 of the 34 civil wars
in Africa related to disputes over land.? Just
as poorly handled disputes can fuel conflict,
environmental disputes that are handled
well can help establish the groundwork for
meaningful dispute resolution in a country
and become a basis for broader rule of law.

The benefits of a robust environmental justice
system go far beyond the environment by
defusing conflict, increasing social cohesion,
and broadening social inclusion. For example,
in a landmark decision in 2013, the Supreme
Court of India peacefully resolved an
increasingly acrimonious dispute between
indigenous communities and the government
over a proposed 670-hectare bauxite mine
planned to be developed on lands considered
sacred by Dongria Kondh indigenous
communities.® There had been much latent
violence, with threats to harm members of
the communities who were protesting and
campaigning against the environmental
clearance and mining operation. The Supreme
Court ruled that the rights of the indigenous
communities must be taken into account in
deciding whether to proceed with the mining
project. All 12 tribal villages voted against the

—_

UNEP 20009.

2 Fearon and Laitin, 2003, 77.

3 Orissa Mining Corporation v. Union of India (2013) 6
SCR 881, April 18 (India Supreme Court).
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project, and, in January 2014, the Ministry for
Environment and Forests decided to prevent
the mining project from proceeding. By
upholding the right of free, prior, and informed
consent (a right under international law that is
discussed at length in Section 4.3.2) on matters
related to natural resource extraction in tribal
regions of India, the Supreme Court both
resolved the dispute at hand and sought to
prevent future disputes from emerging.*

After a brief overview of the core concepts,
benefits, and implementation challenges
(Section 5.1), this chapter discusses the path
to effective environmental adjudication,
illustrated in Figure 5.1.

Figure 5.1: Path to Effective
Environmental Adjudication

Access to Effective
justice remedies

First, parties must be able to avail themselves
of the law and its protections and sanctions
(Section 5.2). Next, the dispute resolution

or enforcement process itself needs to be
fair, capable, innovative, and transparent,

as well as marked by trustworthiness and
integrity (Section 5.3). Finally, remedies
available through the process must address
the harms and grievances raised (Section 5.4).
The chapter concludes with a consideration
of key opportunities for improving justice

in environmental cases. Perhaps the most
succinct message regarding justice in
environmental matters is that the goal is a
“just, quick, and cheap resolution of the real
issues in the proceedings."

Effective
dispute
resolution

Fair and
efficient
adjudication

4 For more information on mining in Orissa and
resistance by indigenous people, see Padel and Das
2006.

5 2005 New South Wales (Australia) Civil Procedure
Act, sec. 56.
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5.1 Introduction

This section reviews the core concepts

of access to justice and of environmental
adjudication. It then considers the benefits
of and obstacles to achieving justice in
environmental cases.

5.1.1 Access to Justice

Courts and tribunals are of little use if they
are not readily available to all aggrieved
parties.c As shown in Figure 5.2, there are
four common barriers to accessibility: legal
standing, financial resources, geographic

remoteness, and lack of specialized knowledge.

Environmental matters present special
challenges because legal rules may make

it difficult to seek to protect resources,
places, and communities in court. In order
to file a case in court, the party must meet
the jurisdiction’s requirements of “locus
standi” or “standing,” which means having
sufficient connection to the dispute to bring
or participate in the court case. Standing
requirements may range from the most
restrictive (requiring the parties seeking to
bring a case to show that they have already
suffered actual harm from the actions at
issue), to the most open (allowing any party
to bring a case on behalf of the public good,
the environment, or future generations).” A
narrow interpretation of standing focusing
on individualized economic harm can prevent
communities from going to court to protect
shared resources, such as a national park, a
forest, or a scenic view because no one can
demonstrate a sufficiently close connection
to the resource or the harm has yet to

6 As a general matter, courts are within the judicial
branch of government, and tribunals are within the
administrative branch. These terms are often used
interchangeably, however.

7  See generally Dorn 2010; Martin 2008.
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happen. This can also make it impossible

to pursue suits seeking to prevent harm,
such as stopping a development project that
violates the law, or seeking to address harm
to persons other than the person suing, such
as a nongovernmental organization suing on
behalf of a community.®

Figure 5.2: Elements of Effective
Access to Justice

Legal
standing

Access

Financial
resources

Specialized

knowledge to
justice

Geographic
accessibility

Many courts and legislatures have
established broad or even universal standing
to facilitate access to courts and tribunals

for environmental cases. India and the

Philippines, for example, both allow broad
standing for individuals and organizations in
environmental cases extending even so far
as to unborn citizens in the Philippines.® The

8 See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555
(1992).

9 Gill 2012; Bonine 2008, 17; Republic of the
Philippines Supreme Court, Rules of Procedure for
Environmental Cases, A.M. No. 09-6-8-SC (2010): 11-
12 (Rule 2, Section 5).
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Supreme Court of the Philippines recognizes
the injury element of standing, but in the
Oposa case,' the Court gave it a more liberal
interpretation with regard to environmental
claims. The Court held that representatives
suing on behalf of succeeding generations
had standing based on an “intergenerational
responsibility insofar as the right to a
balanced and healthful ecology is concerned.”
The doctrine of standing in Philippine
jurisprudence, although groundbreaking,
was the catalyst of a greater concept: public
participation as one aspect of justice in
environmental enforcement. If the people’s
rights related to the environment are to have
effect, they must be enforceable and the legal
system must give the people an avenue to
protect these rights. And some countries in
Latin America recognize very broad notions
of standing, such as Costa Rica, which allows
individuals and even minors to submit writs of
amparo to protect constitutional rights.™

Indeed, as of 2017, more than 130 countries
have provided that citizens may bring suit
based on their environmental legislation or
constitutions, and the vast majority of these
recognize a broad range of protected interests
beyond economic interests (including
recreation, research, and cultural interests)."2
Figure 5.3 shows the growth in countries
providing for citizen suits in environmental
matters. Many countries and sub-national
jurisdictions allow any citizen to bring an
environmental claim in the public interest;
allow cases that address potential future
harm; and allow persons to sue on behalf of
communities or places with which they have
no direct economic or other connection.

This approach has also spread to enforcing
environmental laws—some countries allow
citizens to bring suit against private parties

10 G.R.No. 101083 July 30, 1993. http://www.lawphil.
net/judjuris/juri1993/jul1993/gr_101083_1993.html.

11 Saulino and Torres Asencio, 176.

12 Bonine 2008.
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for noncompliance with environmental laws
in so-called “citizen suits,” especially if the
government fails to act.”

Financial requirements can also impede
access to justice. Courts and tribunals can
impose high court costs to bring and pursue a
case, and attorneys’ and experts’ fees can be
prohibitively expensive. In civil law countries,
these can deter bringing a case. In common
law countries, procedural requirements can
be problematic, for example requiring a party
who seeks a court order temporarily stopping
development while its legality is being

argued in court to post a bond. Solutions
include lowering bonding requirements in
public interest cases and encouraging free
representation for those without adequate
resources by skilled legal counsel and legal
clinics using students supervised by qualified
professionals.

Many courts and tribunals are in the capital
city or regional capitals. Getting to court from
remote locations poses a significant hurdle
due to the time, cost, and distance involved.
To remedy this, some courts hold sessions

in remote locations, use technology to allow
virtual hearings in lieu of in-person hearings,
and collaborate with nearby jurisdictions

to provide one judge to serve several
jurisdictions. For example, some countries
send one judge to a remote location to hear
cases when the remote location is more
accessible than the capital where the court
sits. Specialized buses are used in Guatemala
and the Philippines to hear cases in remote
regions, and the Philippines Supreme Court
sent one such bus to the Visayas region to
hear and mediate environmental cases.™
Similarly, the Brazilian State of Amazonas’
Court of Environment and Agrarian Issues
sends judges to locations without traditional
courtrooms to hear cases and, as discussed

13 May 2003; Nemesio 2014.
14 Pendergrass 2012, 249.
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Figure 5.3: Protection of Environmental Standing (2017)

Il Countries that have constitutional provisions allowing for citizen suits:
Argentina, Armenia, Brazil, Burundi, Chile, Congo, Czech Republic, Ecuador, Equatorial Guinea, Ghana, Greece,
Guatemala, Guinea, Guyana, Honduras, Iran, Irag, Republic of Korea, Kuwait, Latvia, Maldives, Mali, Mexico,
Monaco, Morocco, Nepal, Paraguay, Sao Tome and Principe, Seychelles, Slovakia, Somalia, South Sudan, Spain,
Tunisia, Turkey

Countries that have provisions in their environmental framework laws allowing for citizen suits:
Afghanistan, Albania, Antigua and Barbuda, Australia, Belize, Bhutan, Bosnia and Herzegovina, China, Croatia,
Denmark, Djibouti, France, Gabon, Guinea-Bissau, India, Indonesia, Ireland, Italy, Kiribati, Kyrgyzstan, Lesotho,
Liberia, Lithuania, Malawi, Marshall Islands, Mauritius, Mongolia, Netherlands, New Zealand, Niger, Palau,
Panama, Saint Kitts and Nevis, Samoa, Senegal, Solomon Islands, Switzerland, Tajikistan, Thailand, Trinidad and
Tobago, Vanuatu

Y4 Countries that have provisions allowing for citizen suits in both their constitutions and their
environmental framework laws:
Angola, Azerbaijan, Bangladesh, Belarus, Benin, Bolivia, Bulgaria, Burkina Faso, Cabo Verde, Cameroon,
Central African Republic, Colombia, Costa Rica, Céte d'lvoire, Timor-Leste, Dominican Republic, Egypt, El
Salvador, Ethiopia, Fiji, Finland, Georgia, Hungary, Kazakhstan, Kenya, Laos, Republic of Moldova, Montenegro,
Mozambique, Nicaragua, Pakistan, Peru, Philippines, Portugal, Romania, Russia, Serbia, Slovenia, South Africa,
Sudan, Tanzania, The former Yugoslav Republic of Macedonia, Togo, Turkmenistan, Uganda, Ukraine, Venezuela,
Viet Nam, Zimbabwe

Source: Environmental Law Institute, based primarily on data from Bruch, Coker, and VanArsdale (2007),
Constitute Project (2018), ECOLEX.org, Environmental Democracy Index (2015), European Commission (2018),
FAOLEX.org, ILO (2018), and WIPO (2018).

Note: In addition to the countries shown above, many countries provide for citizen suits through resource-
specific and media-specific environmental laws, as well as laws governing public administration broadly.

below, often sends judges on visits to the site  scientific uncertainty, specialized knowledge
of the dispute. about natural resources, and engineering

, , . questions. Proponents of a project often
Environmental matters often involve highly have this specialized knowledge and may

technical issues that involve, for example, have more knowledge than any other party
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including the government. As a result, it is
critical that specialized knowledge be made
available to all parties in an environmental
matter so that the decisions made are well
informed and not subject to surprises when
information is learned at a later date. And, as
discussed below, it is critical that the judges
have a sufficient education and resources

to allow them to hear cases involving
specialized knowledge.

Given the unique technical, legal, and
political aspects of environmental cases,
many countries have established specialized
environmental courts and tribunals to hear
environmental disputes.' These courts

and tribunals may have their own rules
regarding standing, costs, and geographic
accessibility that are tailored to the needs of
environmental matters. They often also have
relaxed procedural requirements and provide
technical and legal assistance to the parties,
which enhance access to justice. These
specialized courts are discussed further in
Section 5.3.3.

5.1.2 Effective Environmental
Adjudication

The way that cases are managed will
determine whether parties have confidence
in the environmental rule of law.

If adjudications are marked by a real or
perceived lack of independence on the part
of the judiciary, unskilled judges, or extremely
slow processes, then the chances are high

for mistrust and disillusionment with the
dispute resolution and enforcement system.
Figure 5.4 highlights those elements of

15 At least 50 countries have national environmental
courts and tribunals (see Figure 5.10), with
approximately 140 countries relying on their
national courts of general jurisdiction to hear
environmental cases. Some federal countries also
have environmental courts or tribunals at the
provincial or subnational level.
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environmental adjudication that are central to
delivering justice.

Figure 5.4: Elements of Effective
Environmental Adjudications

Fair
proceedings

Capable
judges

Environmental
adjudications

Reasoned
decisions

Efficient
procedures

The proceedings of a court or tribunal must
be perceived as fair in order to be considered
legitimate by users of the judicial system.
Parties should be able to present their
evidence and be heard fully using procedures
that are clear and balanced. Justice may be
undermined and the legitimacy (and thus
effectiveness) of the court harmed when cases
go unheard by a judge for extended periods
of time or take a long time to reach a decision
after being heard. An increasing number

of countries direct environmental litigants
to alternative dispute resolution before
considering a case.’® Alternative dispute
resolution can speed resolution of a matter
at lower cost. Although costs can vary widely

16 Ansari, Bin Ahmad, and Omoola 2017.
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depending on the type of alternative dispute
resolution used, many surveys find these
methods can cost approximately half as much
as litigation and take much less time."” It can
also look at the broader context—beyond

the specific legal issues being contested that
a court can address—and attempt to resolve
broader conflicts underlying an environmental
dispute.” A survey in Serbia found that 93
percent of participants in mediation said this
process increased their confidence in the
legal system.™ Care must be taken, however,
to ensure that alternative methods are
conducted professionally and in a manner to
protect weaker parties.

Corruption and lack of judicial independence
are a threat to all judicial systems. Strong
judicial ethics may be maintained by

ensuring adequate pay, independence of the
judiciary, a strong prohibition on ex parte
communication (and disclosure on the record
of any such communication), and vibrant
oversight mechanisms to investigate and
resolve claims of malfeasance, as discussed in
Chapter 2.

Judges and lawyers may have been educated
before environmental law became a major
area of law. Thus, educating lawyers about
environmental law and ensuring broad
understanding of environmental law within
the judiciary helps ensure that judges are
ready and willing to hear environmental
cases. For example, in Uganda, training all
the judges and magistrates on the basics

of environmental law empowered the
judiciary to hear and decide cases that had
previously been lagging, as discussed in Case

17 Love 2011, 2.

18 McGregor 2015; Menkel-Meadow 2002; Cappelletti
1993. The ability of alternative dispute resolution to
address the broader context depends on the nature
of the specific mechanism. For example, arbitral
tribunals generally address only those issues that
the parties agree to have the tribunal address.

19 IFC 2010, 32.
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Study 2.6. Many organizations—including
UN Environment and the Environmental
Law Institute—have long-standing
programs to support judicial education

on environmental law and international
judicial cooperation. Because environmental
matters can be so complex and technical in
nature, many countries give some judges
specialized training to hear these cases or
create specialized courts and tribunals for
environmental cases.

Decisions reached in an environmental
matter are most effective when they

are reasoned, documented, and publicly
available. Documenting a decision allows
the parties and the public to examine the
reasoning applied, which helps those not
involved in the case better understand the
law and how courts and tribunals apply the
law, even if these decisions do not act as
precedent for other cases. Unfortunately,
most countries leave it to the discretion of
the courts whether to publish their decisions,
although legislation in Hungary, Honduras,
and Mexico, among other countries, requires
courts to publish their decisions.? Some
courts do not release their decisions or charge
high fees for copies, which limits broader
understanding of environmental law and its
application in the real-world context. Even

if decisions are delivered orally, providing
transcripts at low or no cost increases
transparency, access to information, and
public awareness.

5.1.3 Benefits

Fair and transparent adjudication provides
environmental, social, and economic
benefits. It is the primary method for
ensuring implementation of environmental
law and achievement of the environmental
results promised by the law. By identifying

20 Navratil 2013, 190.
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and addressing social conflicts that may
underlie environmental disputes, effective
environmental adjudication may increase
social cohesion and promote sustainable
development. It also provides a peaceful
means for resolving disputes, which is
particularly important for countries emerging
from conflict where large segments of the
population may have become accustomed to
resolving disputes through violence.

Environmental enforcement and dispute
resolution seek to provide accountability
and consistency in environmental law.
Governments usually rely on enforcement
after harm has occurred as the primary
method to ensure compliance with the law.
Parties that are aggrieved by environmental
pollution or resource use can peacefully
hold government, companies, and others
accountable for environmental harms they
have suffered. In a number of instances,
governments, citizens, and nongovernmental
organizations can seek to prevent
environmental harm before it happens.

For example, in the landmark U.S. case
Tennessee Valley Authority (TVA) v. Hill, the U.S.
Supreme Court held that the Endangered
Species Act prohibited the completion of

the Tellico Dam, where operation of the

dam would jeopardize the existence of the
snail darter, an endangered species, even
though the dam was virtually completed.?’

A well-functioning legal system provides
accountability and relief for both actual and
pending environmental harms. This creates
consistency and predictability and establishes
a strong deterrent effect in discouraging
future harmful behavior.??

Many environmental issues arise from
externalities, where use of the common air
or water resources to dispose of emissions
is free to the emitter but imposes costs, such

21 TVAv Hill, 98 S.Ct. 2279 (1978).
22 For statistics on the deterrent effect, see Section 2.6.
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as health effects or diminished property
values, on third parties. Environmental
adjudication offers corrective social action to
account for such externalities. Disadvantaged
parties often have no other recourse than

the remedies offered by the law. As such,
adjudication is a key ingredient in avoiding
civil strife over pollution and resource
management. Disputes over resources that
go unaddressed can turn violent. This has
happened at the local level and occasionally
at the national level, as illustrated by disputes
over water privatization and pricing in
Cochabamba, Bolivia, disputes between
pastoral and agrarian communities over water
and land rights in Afghanistan and Kenya, and
disputes over the environmental effects of
mining in Bougainville, Papua New Guinea.> A
robust system of accountability that is trusted
by all parties provides a peaceful outlet for
resolving conflict.

Ensuring that those responsible for

violations of environmental law are brought
to justice also deters noncompliance with
environmental laws and builds respect for
law. A strong and independent judicial system
where environmental law can be enforced is
essential to creating a culture of compliance,
preventing environmental harm before it
occurs rather than only addressing it after
the fact. In addition, robust judicial systems
that are accessible and transparent, as
discussed below, provide justice for all people,
regardless of their economic or social status.

5.1.4 Implementation Challenges

There are three predominant challenges
to providing adequate environmental
adjudication across the globe: access to
justice, human capacity, and government
material resources.

23 Bruch, Muffett, and Nichols 2016.
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High court fees, complex procedures,
geographically distant courts, and legal bars
to bringing cases all pose significant barriers
to achieving justice. Many communities

and individuals that are aggrieved by
environmental harms lack the resources

to bring a court case. The legal principle of
standing, which governs who has the right to
appear in court to challenge certain actions
(whether it be the issuance of a permit, illegal
dumping of hazardous waste, or poaching),
can greatly narrow who can seek redress for
environmental harms, thereby denying access
to justice. Even if the dispute resolution
system has been well designed, it is of little
use if access to it is not timely, inexpensive,
and fair.

The capacity of lawyers and technical
experts to bring and of judges to hear and
consider environmental cases remains a
significant concern. Environmental cases
often have many law and science linkages,
and the frequency with which these linkages
arise grows as our technologies and scientific
understanding grow. Many countries do not
have a sufficient cadre of environmental

law and science experts who can pursue the
legally and scientifically complex aspects of
environmental cases. A 2010 symposium

of Asian judges identified capacity building,
including on environmental litigation
techniques and dispute resolution, as a key
need for implementing environmental law.

A lack of government material resources
devoted to promoting transparency, as well
as the slow pace of some court proceedings
are also significant implementation
challenges. Decisions of courts and tribunals
need to be made widely publicly available

to educate stakeholders and to have a
deterrent effect. The public must be aware
of the availability of environmental dispute
resolution to take advantage of it. And cases,

24 Asian Development Bank 2011.
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once filed, need to move quickly to resolution
or else time will weaken the effect of the
ultimate decision. Matters that languish for
many years create mistrust of the system and
cause parties to look elsewhere for relief.

The benefits of and challenges to improving
environmental adjudication are summarized
in Figure 5.5.

The rest of this chapter reviews three main
areas in which improvements can be made to
ensure justice in environmental enforcement
and environmental dispute resolution: by
ensuring access to justice; by implementing
effective adjudication; and by providing
effective remedies.

Figure 5.5: Benefits of and
Challenges to Improving
Environmental Adjudication

Benefits

Realization of environment-related rights

Reduction in harm from pollution and
resource extraction

Increased accountability and consistency
in the application of environmental law

Avoidance of civil strife over natural
resources and pollution

Enhanced culture of compliance

Challenges

Inaccessibility of dispute resolution due
to financial, geographic, and jurisdictional
barriers

Lack of capacity and accessibility of
judges, lawyers, and technical experts

Lack of government material resources
to invest in rule of law infrastructure
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5.2 Access to Justice

Justice is predicated on having access

to those fora that hear environmental
disputes and enforce environmental laws.
“Access” means that those seeking relief (1)
have knowledge of, or can easily find, the
mechanisms available to them; (2) can utilize
these mechanisms without undue delay or
prohibitive cost; and (3) can access skilled
technical assistance necessary to pursue their
claims. Often, there are barriers to access in
each of these areas, thereby undermining the
delivery of justice. These challenges, and how
countries are addressing these challenges, are
considered in turn.

As an initial matter, because parties cannot
seek redress and representation unless they
know they are entitled to it, it is critical that
all citizens know their rights and how to
protect them. Publicizing the existence of
environment-related rights and availability
of institutions is the first step. In addition,
developing environmental nongovernmental
organizations, legal clinics and outreach
programs from universities, and community
organizations (such as the one highlighted
in Case Study 5.2) support advocates for the
public interest to fill this educational role.

5.2.1 Jurisdictional Accessibility

In order to bring or participate in a court
proceeding, a party must satisfy certain
requirements, known as standing or locus
standi. These requirements are set forth in
law (including statutes and constitutions),
court rules and procedures, and court
decisions. These standing requirements

apply to cases brought under statutory and
constitutional claims alike, including those
involving a constitutional right to a healthy
environment. Standing seeks to ensure that a
case will be effectively litigated and to prevent
unnecessary litigation by limiting the power to
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sue to those individuals and entities who are
actually aggrieved or have a specific interest
in a matter.® Standing requirements are
intended to prevent cases from being brought
by uninterested persons who may not be
sufficiently motivated to launch the strongest
case, or worse, who may collude with the
defendant. In some instances, standing
qualifications require persons to suffer actual
harm to their person or property or to show
evidence of having participated in earlier
proceedings before they can seek redress.

Standing requirements may create undue
barriers to seeking relief for environmental
harms. Where a person is specifically and
uniquely harmed (for example by someone
cutting down their trees or dumping

waste on their land), there is usually no
question they have standing. However,
where an environmental harm is shared

by many people (for example, in a region
harmed by air pollution that violates the
legal standards), many courts initially
interpreted statutes to mean that it was the
government'’s prerogative and responsibility
to bring suit. In some instances, however, a
government may be unable (due to limited
enforcement resources) or unwilling to
enforce (because it does not want to harm
or embarrass businesses). But when applied
to environmental matters, these standing
rules can prohibit an individual from suing to
protect a natural resource upon which he or
she relies even when the government fails to
act, thus foreclosing access to justice. These
standing rules also meant that people could
not protect their health, where others were
also being harmed. Similarly, a requirement
that actual harm have occurred makes it
impossible to bring suits to prevent harm.

To address these problems, legislatures and
courts all over the world broadened notions

25 Hammons 2016; Integrated Bar of Philippines v.
Zamora, G.R. No. 141284 (August 15, 2000).
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of standing to ensure that aggrieved parties
can bring claims and that natural resources
at risk may have non-state champions

in court. Recognizing that governments

may lack the resources or political will to
enforce environmental laws, constitutions
and environmental statutes increasingly
recognize the rights of citizens to go to court
to prevent and challenge environmental
violations (see Figure 5.3).

Many countries have enacted broad or
universal approaches to standing for those
appealing to courts to remedy environmental
harms; in many instance, these broad
approaches to standing are linked to the
development of constitutional rights related
to the environment. Like many other Latin
American countries, Costa Rica’s constitution
enshrines the principle of intereses difusos,
which allows individuals to bring action on
behalf of the public interest, including in the
interest of environmental protection.?® South
Africa has adopted broad statutory standing
for persons acting in their own interest, on
behalf of others who cannot act in their own
name, in the interest of a group or class, in
the public interest, and as an association
acting in the interest of its members.?’

The Philippines is home to some of the most
inclusive standing rules in the world, as
Filipino law states that “Any Filipino citizen in
representation of others, including minors

or generations yet unborn, may file an

action to enforce rights or obligations under
environmental laws.”? In some countries, the
authority to sue extends to suits on behalf of
the environment. The Constitution of Kenya as
well as the country’s Framework Environment
Law have relaxed standing rules to give access
to courts to persons seeking to protect the

26 Costa Rica Code of Criminal Procedure, art. 38;
Argentina Const., sec. 43.

27 South Africa Const., sec. 38.

28 Seerule 2 sec. 5 of the Kenya Rules of Procedure for
Environmental Cases.
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environment. To this end, courts in Kenya
have held that litigation aimed at protecting
the environment cannot be shackled by the
narrow application of the locus standi rule,
both under the constitution and statute,

and indeed in principle. Any person, without
the need of demonstrating personal injury,
has the freedom and capacity to institute an
action aimed at protecting the environment.?
India’s national environmental court has also
greatly expanded the notion of standing,
allowing the Court itself to initiate a case,*® as
described in Case Study 5.1.

Questions of standing also arise in the
enforcement of environmental laws. Typically,
enforcement proceedings are brought by

the government against the person or entity
accused of violating the law. But in the face

of government inaction, some countries give
individuals the right to bring so-called “citizen
suits” to enforce the law. These provisions

are designed to supplement government
enforcement, sometimes requiring the citizen
to give notice to the government and accused
party of an intent to sue prior to bringing

suit so that the government has a chance to
act. For example, Australia allows individuals
and organizations to bring civil suits and civil
enforcement actions if they have been involved
in environmental matters for the prior two
years,*" and China recently allowed certain
organizations to bring public interest lawsuits.

The persons with standing to challenge
governmental administrative action or
inaction may be broadly or narrowly defined.
In some systems, standing is limited to those
who can show that their individual rights have
been affected, while other systems allow any

29 Joseph Leboo and 2 others v. Director Kenya Forest
Services & Another [2013] eKLR.

30 See Gill 2013.

31 See Mcintosh, Roberts, and Constable 2017.

32 Environmental Protection Law (2015), People’s
Republic of China, art. 58; see also Zhang and Mayer
2017.
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Case Study 5.1: Universal Standing in India’s National Green Tribunal

India’s National Green Tribunal was created in 2010 to hear civil cases that involve a
substantial environmental question. The Tribunal has appellate jurisdiction over cases
as well, and appeals of its decisions go directly to India’s Supreme Court. The Tribunal
is composed of justices as well as experts with technical and practical expertise in
environmental matters.

The Tribunal's standing requirements allow very open access to the court. Persons may
bring claims in the public interest even if they have no direct, personal connection to the
matter. In addition, a person may bring a claim on behalf of a group of people, such as
all of those living in a village or all fisher folk reliant on a certain fishery.

The Tribunal has also taken on cases on its own accord, which is called suo motu or sui
generis, meaning “of its own motion” and “of its own kind.” Once such case concerned
the failure of the local government to provide safe public drinking water in Chennai,
India.? Upon hearing of situations that involved potential environmental harms, the
Tribunal called parties before it to explain the situation.?

a. Suo Motu, Tribunal of its Own Motion (Quality water to be delivered by public tap Based on letter dated
24.07.2013 of Shri Ramchandra Srivatsaav) v. The Secretary to Government, Municipal Administration
and Water Supply Department, Government of Tamil Nadu et al. (January 13, 2016).

b. Vimal Bhai v. The Ministry of Environment & Forests (2011).

citizen to challenge administrative decisions or challenge governmental action as contrary to
failures to act in environmental matters. New  EU law, even when such groups have not been
Zealand's Environment Court requires only afforded standing to challenge such action
that the person bringing a case have a greater under the country’s own law. For example,
interest in the matter than the general public, under traditional Swedish procedural law,

or that the person represents a relevant only the government can represent the public
public interest.®* Under European Union law, interest in court; Swedish courts, however,
some member countries’ standing regimes have applied EU law—including the Aarhus
have been broadened to allow standing to Convention, to which the European Union is a

party—to allow environmental organizations

33 Birdsong 2002.
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to challenge administrative decisions that
might contravene EU environmental law.>

A few countries, however, limit the class

of persons or organizations able to bring
citizen suits. China, for example, requires
that nongovernmental organizations
bringing environmental suits on behalf of
individuals be registered with the civil affairs
departments at or above the municipal
level within the district; have specialized in
environmental protection public interest
activities for five or more consecutive years;
and have no record of violation of law.*

Even if someone is precluded from bringing
suit to enforce environmental laws, they may
be able to participate in a lawsuit brought

by another party—such as by providing a
statement to be entered into evidence. For
example, victims of crimes in the United
Kingdom may make a Victim Personal
Statement describing how they have been
affected by the crime, which may be used as
evidence by the Crown Prosecution Service.*

Finally, a growing number of countries
recognize standing for nature or natural

ecosystems. Ecuador’s constitution recognizes

the rights of Nature, or “Pacha Mama."*’

A Bolivian statute requires the state and
individuals to respect Mother Earth’s rights.*
In New Zealand, Te Urewera, a former
national park, has been declared “a legal
entity, and has all the rights, powers, duties,

34 Anok; Supreme Administrative Court, HFD 2014:8
(referring to art. 2(5), art. 6(1), and 9(3)-(4)); The
Kynna Wolf Case (referring to art. 2(5) and art. 9(2)-
(4)); RA 1993 ref. 97. These cases were heard by the
Supreme Administrative Court (Regeringsratten).

35 Environmental Protection Law (2015), People’s
Republic of China, art. 58.

36 Ministry of Justice, Code of Practice for Victims of
Crime (2015).

37 Constitution of Ecuador, October 20, 2008, arts. 71-
74.

38 Law of Mother Earth (Ley de la Madre Tierra - Ley
No. 300 de 15 de octubre de 2012), Plurinational
State of Bolivia.
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and liabilities of a legal person” exercisable by
a board appointed on its behalf.>* And a court
in New Zealand has declared a river to be a
legal entity with legal rights,* and an Indian
High Court declared the Ganges River and

the Yamuna River (a tributary to the Ganges),
as well as Himalayan glaciers and forests at
the headwaters of these rivers, to be living
entities with legal rights.*' In May 2017, the
Sixth Chamber of Review of the Constitutional
Court of Colombia made headlines by
recognizing the Atrato River, its basin, and
tributaries as having rights.*

In sum, many countries are moving to
increase access to justice by broadening the
notion of standing. Most countries build upon
existing notions of standing and increase the
ability of citizens to sue to varying degrees.
Figure 5.6 shows the variety of ways standing
can be broadened to increase access to
courts. This allows more citizens to access
courts to act on their own behalf, on behalf of
others, and on behalf of the environment.

5.2.2 Financial Accessibility

Financial barriers are among the most
substantial barriers to access to the courts
to protect environment-related rights and
address environmental violations. There are
many ways that costs could deter litigants
from filing or pursuing a case—and many
possible solutions.*

Financial barriers to accessibility start with
high court fees that are charged to bring

39 Te Urewera Act 2014, sec. 11.

40 Roy 2016.

41 Trivedi and Jagati 2016.

42 Supreme Court of Colombia, Judgment
T-622 of 2016, May 7, 2017. https://
justiciaambientalcolombia.org/2017/05/07/
sentencia-rio-atrato/.

43 An excellent overview of ways that environmental
courts and tribunals have reduced financial barriers
can be found in Forever Sabah 2016, 43.
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Figure 5.6: Enhanced Standing to
Expand Access to Courts
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or sustain a case. Fees take the form of
filing fees, transcription fees, and others. In
Ukraine, legislation reduced court fees from
five to one percent of the damage claimed.*
However, the cost of initiating suits where
damage is high can still be prohibitively
expensive. For example, due to court fees
one group of Ukrainian villagers living near
a mine was unable to bring a case related to
the adverse health effects of excess fluoride
in drinking water on children.* In the United
Kingdom, the Supreme Court held that a fee
requirement for claims to the employment
tribunals was unlawful on the grounds

that the introduction of the fees effectively
prevented access to justice.*

In environmental cases, court fees can be set
to ensure they are reasonable, fees can be
waived or reduced, and fees can be reduced
based upon income or status as a public
interest litigant. In Denmark and Sweden,

44 Sferrazza 2003, 55.
45 lbid.
46 UNISON v. Lord Chancellor, [2017] UKSC 51 (July 26).
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for example, there are no filing fees for
environmental cases in environmental courts
and tribunals.# In the Philippines, low-income
plaintiffs are exempted from paying court
fees and are granted free legal counsel,* filing
fees are reduced, simplified and inexpensive
procedures are available, and the time period
for adjudication is limited.®

When litigants ask a court to stop another
person from acting, such as seeking to

stop a bridge from being built, they do this
by requesting a preventive or temporary
restraining order, as discussed in Section
5.4.1. Courts often require those seeking
such an order to post a financial security
bond. The bond is meant to ensure parties
are not bringing frivolous suits, and if they
are found to have acted in bad faith, they
may forfeit some or all the bond. Australia,
the United States, and a number of other
countries provide that bonds for injunctions
and temporary restraining orders can be
waived or greatly reduced in environmental
cases involving the public interest or persons
of limited means.> For example, in Georgia,
article 29 of the Administrative Procedure
Code serves as an automatic injunction for
many environmental cases as it suspends the
relevant administrative act for the time of the
case, thereby suspending the “requisite legality
of the activity” being challenged. While this

is not a direct waiver of a bond, it essentially
eliminates the need for a security bond.*!

Pursuing a case can be expensive due to the
costs of lawyers and experts. Many countries
allow litigants to represent themselves,
although this can put these litigants at a
distinct disadvantage. Countries such as

47 Pring and Pring 2016.

48 Nardi 2007.

49 International Commission of Jurists 2010, 16.

50 Riesel 2005, 26.

51 Administrative Procedure Code of Georgia, https://
matsne.gov.ge/ru/document/download/16492/48/

en/pdf.
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the Philippines appoint lawyers and experts
to represent or advise litigants. In some
countries, law schools or law firms may
provide pro bono (free) representation to
certain clients as well. In Brazil, law schools
must provide a Center for Legal Practice for
students to operate as litigators supervised
by professionals,®? and in a limited number of
cases, this service is free to those with specific
economic limitations.

In many jurisdictions, the losing party must
pay the court fees and litigation costs of the
winning party.> This can be risky and may
deter needed litigation, especially when an
individual or small organization challenges
corporations or the government. For example,
in a case in Australia, an environmental
organization unsuccessfully challenged the
government’s decisions regarding two coal
mines and their potential impacts on climate
change.>* A commentator noted that the
“case [only] occurred because the client was
prepared to risk their organisation to run the
litigation.”> When the organization lost the
suit, it went bankrupt and was dissolved.

The prospect of facing such costs (and
personal liability) in the event of a loss can
deter public interest and other parties from
bringing a case. As a result, in some countries
each party bears its own costs regardless of
outcome, absent clear abuse or misconduct
(the so-called “American rule”), or costs may
be capped.

52 Brazil Ministry of Education, High Education
Chamber of the National Board of Education
(Camara de Educacdo Superior do Conselho
Nacional de Educacdo), Resolution CNE/CES
09/2004, art. 7(1).

53 See generally Vargo 1993.

54 Wildlife Preservation Society of Queensland
Proserpine/Whitsunday Branch Inc. v. Minister for
the Environment and Heritage [2006] FCA 736.

55 Ibid.
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Some countries seek to encourage public
interest environmental litigation by providing
for the award of attorneys’ fees if a party
sues successfully on behalf of the public.
For example, interpretive guidance issued
by China’s Supreme People’s Court on the
2015 Environmental Protection Law allows
the winning party to recover attorneys’ fees;
additionally, the losing plaintiffs can claim
awards from the Supreme People’s Court
on the basis of inspection and ecological
restoration and other necessary costs.

In South Africa, the Constitutional Court
held that where a public interest litigant

is “substantially successful” in vindicating
constitutional claims (in that case, access to
information) that the party was entitled to
an award of costs.” And most environmental
laws in the United States provide that
plaintiffs that substantially prevail can claim
attorneys’ fees.*®

Relaxing procedural requirements and
holding more informal hearings can help
reduce the burdens on litigants without
representation, and many environmental
courts and tribunals adopt such strategies.
As discussed in Section 5.3.4, many courts
encourage parties to use alternative dispute
resolution processes to avoid the cost and
time involved in complex litigation. Although
it is not guaranteed that such processes

will be cheaper than traditional litigation,

this is usually the case. In other instances,
government provides financial support for
indigent parties or public interest litigants.
Figure 5.7 illustrates some of the easiest ways
that countries can reduce financial barriers in
environmental cases.

56 Finamore 2015.

57 Biowatch Trust v. Registrar Genetic Resources and
Others (CCT 80/08) [2009] ZACC 14; 2009 (6) SA 232
(CC); 2009 (10) BCLR 1014 (CC) (3 June 2009).

58 May 2003; Percival et al. 2018.
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5.2.3 Geographic Accessibility

Just as cost can be a barrier to justice, so too
“geography alone can diminish access to
justice.”° Courts, tribunals, and government
agencies tend to be in population centers and
so are only readily accessible to those who are
already there or who have the means and the
time to travel there.

One strategy to address such problems of
geography is to hold initial and preliminary
proceedings close to the location of the
dispute. Another is to make it possible for

the parties to participate by telephone or
other remote link instead of requiring their
presence in a courtroom. If technology is used
to hold proceedings, it is of course important
that the technology be available to all parties.

Figure 5.7: Methods for
Reducing Financial Barriers in
Environmental Cases
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59 Pring and Pring 2009, 31.
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When in-person hearings are necessary, the
court may be able to go to the location of
the dispute. In New South Wales, Australia,
the judges of a specialized land and
environmental court located in the capital
have adopted a number of innovations:

e |and and Environment Court
documents can be filed at any Local
Court in New South Wales. There are
over 150 Local Court courthouses
across the state.

e Directions hearings and other
preliminary court proceedings are
usually conducted by telephone or
by using the Court’s secure online
forum for filing, listings, directions, and
communication between parties.

e Final hearings are often conducted at
the site of the dispute.

e The Land and Environment Court often
sits in country courthouses located
near the parties.

e Parties and their legal representatives
can communicate with the Court
by email or registered users can
communicate through eCourt.®°

The judges of several other specialized
environmental courts and tribunals, including
the State of Amazonas Environmental

Court in Brazil, travel great distances— by
airplane, boat, or a bus specially equipped

as a courtroom—to hold hearings near the
location of the dispute.®

As well as the advantage to the litigants of
not having to travel to a central hearing
location, holding hearings near the site of
the dispute enables the court to make a
site visit, with the parties and any lawyers
present, prior to or during the hearing. This

60 Land and Environment Court 2015.
61 Pring and Pring 2009, 31.
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may allow the court to better understand the
evidence and to place the dispute in its real-
world context. For example, the judges of the
Vermont (U.S.) environmental court conduct
site visits in almost every case that goes to
trial, because seeing the location is so useful
in fully understanding the parties’ testimony,
plans, and photographs.®? Depending on the
available time and nature of the case, the
site may be visited on the day of the trial, or
may be conducted separately in advance of
or after the trial. In some cases, it may even
be helpful to take two site visits in different
seasons of the year, for example, to see the
appearance of a site when leaves are present
on deciduous trees, and also when the trees
are bare.

_—_______""__—"'-"-——___

Land and EAVIronment Court

South Wales

._,-?’

5.2.4 Access to Specialized
Knowledge

Individuals are unlikely to seek remedies for
environmental harms or violations if they are
unaware of available environmental remedies
and of the forums in which to pursue the
claims and if they do not have access to

legal and technical expertise to pursue

62 Wright 2010, 211
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those remedies. Even if courts and tribunals
are available in principle, many people and
communities lack the legal and technical
knowledge and skills to effectively bring their
cases to court or present them.

As discussed above, cost may be a barrier
to accessing lawyers and technical experts.
But even before cost is considered, the

very existence of well-trained lawyers and
technical experts who can recognize and
pursue environmental claims is necessary.
The number of environmental lawyers and
experts remains relatively small, particularly
in developing economies. In many developing
economies, there are only a few (often
fewer than five) practicing environmental
attorneys. Judge Samson Okong'o of Kenya's
Environment and Land Court noted the
difficulties facing the Court because of the
“lack of expertise and experience both

at the bench and the bar particularly on
environmental law.”®® Thus, the teaching of
environmental topics in law and scientific
education is important to make access to
justice possible.

Access to experts does not have to mean
access to those with advanced educational
degrees. Experience with environmental
matters is the critical skill—people

who are aware of environment-related
rights and the various avenues available

to redress environmental harms are
essential. Many community activists and
nongovernmental organizations fulfill this
need, as demonstrated in Case Study 5.2.

In fact, the existence of environmental
nongovernmental organizations is often a
key element in identifying environmental
harms, bringing attention to environmental
issues in disadvantaged communities, and
helping people find the necessary expertise.
As a result, laws and policies that allow
nongovernmental organizations to exist

63 Okong'o 2017.
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Case Study 5.2: Lake Turkana Community Trust Protects

Community Rights

Development of dams along Ethiopia’s Omo River may reduce water flow into Lake
Turkana, the largest alkaline lake in the world that also supports several indigenous
communities and a World Heritage Site. Much of Lake Turkana lies within Kenya.
The Lake Turkana Community Trust is a grassroots organization that fosters social,
economic, and environmental justice in the Lake Turkana Basin. When the Kenyan
government entered into a power purchase agreement to buy 500 megawatts

of electricity from Ethiopia, the Trust sued on behalf of the communities seeking
information about the power purchase agreement.

Kenya's Environment and Land Court found that the government has “a duty to
establish that no environmental harm arises from the [electricity] agreements” and
projects with the Ethiopian government. Further, “as trustees of the environment

and natural resources [the Kenyan government] [owes] a duty and obligation to the
[communities] to ensure that the resources of Lake Turkana are sustainably managed,
utilized and conserved, and to exercise the necessary precautions in preventing
environmental harm that may arise from the agreements and projects entered into
with the Government of Ethiopia in this regard.”

The Court ordered the government and power purchasers to disclose all relevant
information and to take all steps necessary to ensure that the resources of Lake
Turkana are used sustainably and conserved in any agreements with the government
of Ethiopia regarding the purchase of electricity.

a. Lake Turkana Community Trust v. Attorney General, Republic of Kenya Environment and Land Court,

No. 825 of 2012.

and thrive are key components of access to
justice.®

Some countries with specialized
environmental courts and tribunals appoint
experts and lawyers to assist environmental
claimants not otherwise represented (for
example, New Zealand has a system to

pay for attorneys or experts for non-profit
organizations).® In addition, they may have

64 Straughan and Pollak 2008, 9; Kameri-Mbote 2005,

3-4,
65 Preston 2014; Ministry of the Environment, New
Zealand 2017.
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simplified procedures or collect evidence
themselves. These approaches can help
overcome knowledge and skill barriers to
access to justice as well as resource barriers.

5.3 Adjudications

Fair and transparent judicial and tribunal
proceedings are a key element in delivering
justice. When courts, tribunals, commissions,
or other bodies adjudicate an environmental
case, it is critical that the proceedings

be conducted by capable and impartial
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Figure 5.8: Delivering Justice around the World
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adjudicators using efficient procedures that
result in reasoned and transparent decisions.
These elements, which are discussed below,
increase the likelihood that there will be
accountability for environmental violations
and that harms to environment-related rights
will be addressed, that parties will meet their
environmental responsibilities, and that
parties who violate environmental law will be
held accountable. Further, these elements
increase public confidence in the tribunals,
their decisions, and rule of law in general.
However, as Figure 5.8 shows in the broader
rule of law context, successfully delivering

all of these elements of justice is a challenge
around the world.

5.3.1 Fair Proceedings

Fair proceedings are an essential
characteristic of effective adjudication.
Even if the ultimate decision is correct as

a matter of law, without parties perceiving
that the process was fair and equitable, the
decision may not be respected or followed,
and respect for the rule of law may be
undermined.

A large body of research shows that when
citizens perceive officials (particularly law
enforcement officials) to be acting fairly, the
public is more likely to cooperate and comply
with the legal system.® To ensure the judicial
system is seen as fair, parties to a proceeding
must have the opportunity to present their
evidence and arguments; decisions must

be made on a reasoned basis and based

on the law; and proceedings must be free
from undue influence and corruption.®” The
substantive law and the procedural rules
must be applied equally to all participants,
without regard to their position or wealth.
When these steps are not followed, the
results may arouse public protest and lack of
trust in the legal system.

For example, in South Africa, the
development of a “One Environment System”
with shared decision-making authority
between the local environmental regulator
and the local mining licensing agency led

to lax oversight. This allowed the owners

of the Tormin mine, represented by MRC,

66 Murphy 2009.
67 See Burke and Leben 2007; Rottman 2007; Cramton
1971; Tyler 1984.
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a holding company, to change their mining
methodology as it suited them.

MRC moved the main mine processing zone
above a cliff, so heavy utility vehicles had

to haul sand from the beach. MRC received
permission from the local mining licensing
agency to construct an illegal jetty and expand
the processing plant, although evidence
suggests the mining company had already
been expanding before securing approval.
For the transportation of the mineral sand
from Tormin to local ports, the transportation
department allowed MRC to opt for truck
transport rather than a much more efficient
rail system; MRC exceeded its 4-trucks-a-day
permit by over 100. Not long thereafter a
substantial portion of the cliff underneath
the processing plant collapsed. After the
regional environmental regulator inspected
the mine, MRC sued the environmental
regulator claiming the inspection constituted
an illegal raid without a legitimate search
warrant.%® Further, a subsidiary of MRC filed

a defamation suit against two attorneys

from the Center of Environmental Rights

and another activist for US$1.25 million.*
This attempt to intimidate and disable
organizations protecting the environment and
local communities by burdening them with
heavy legal costs and risk has caused further
unrest, weakening public faith in the fairness
of the regulatory system.”®

5.3.2 Capable Judges Acting
with Integrity

Effective environmental adjudicators are both
capable and fair-minded. One of the four
universal principles of rule of law, according
to the World Justice Project, is that “Justice is
delivered timely by competent, ethical, and

68 Open Society Foundation for South Africa 2017.
69 Business and Human Rights Resource Centre n.d.
70 Bruce 2017.
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independent representatives and neutrals
who are of sufficient number, have adequate
resources, and reflect the makeup of the
communities they serve.””" For judges to

act with integrity and be unprejudiced, it is
important for them to be able to operate
independently and without fear of retribution
for their decisions. As discussed in Chapter

2, ensuring judges receive adequate pay,
have a mandate for independent operation,
abide by ethics policies, and are subject

to other corruption deterrents can reduce
the risk of corruption and undue influence.
Successful courts are insulated from political
manipulation by having their budgets
protected from political interference,

their judges paid commensurately with

other professions, and salary levels set by
independent bodies, not politicians.”

For example, the Environmental Review
Tribunal of Ontario, Canada, operates as a
decisionally independent body.” The role of
the tribunal is to decide on cases relating to
11 environmental and planning statutes—
primarily the Environmental Assessment
Act, the Environmental Protection Act, the
Ontario Water Resources Act, the Nutrient
Management Act, the Safe Drinking Water
Act, the Waste Management Act, and the
Pesticides Act.”* Operating under the Ministry
of the Attorney General, rather than the
environmental agency, enables the Tribunal
to have independence when reviewing cases
relating to other governmental entities.”

Due to the complexity and technical

nature of many environmental matters,

it is particularly important that judges be
knowledgeable and competent regarding
environmental law. Lack of understanding of

71 World Justice Project 2014, 4.

72 Pring and Pring 2009, 75.

73 See http://elto.gov.on.ca/tribunals/ert/about-the-
ert/.

74 Ibid.

75 Pring and Pring 2016, 36.
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the many unique aspects of environmental

cases, ranging from standing requirements to Case Studv 5.3: Case
substantive law, is a common problem. This is o y -
particularly true in small jurisdictions, which Dismissed in Ecuador

may have only a single judge with only general
judicial training. The importance of judicial
training in environmental law and procedure
is illustrated by Case Study 5.3.

Ecuador has one of the strongest
constitutional provisions protecting
the rights of nature. An environmental
nongovernmental organization and

As discussed in Section 5.3.3, creation community members brought an
of specialized environmental courts and action to prevent the establishment
tribunals is one way of ensuring that of a pine tree plantation in sensitive
adjudicators have the requisite skills to native grassland. The judge ruled
decide environmental cases. Some courts that the claimants could not bring the
and tribunals address this need by having lawsuit because they themselves had
technically-trained judges decide cases or not been harmed, because the harm
have technical experts who are not judges had not yet occurred, and because the
hear cases with judges. For example, each evidence had not been presented as
of Sweden's five regional Environmental required in criminal cases.a.Tthudge
Courts features a panel made up of a judge was not aware of the constitutional
with legal training, a technical advisor on pAres sl allowing any person to.brlng
environmental issues, and two lay experts. a suit on behalf of nature, including
The Swedish Environmental Court of Appeals those not personally harmed; that a
also substitutes a technical expert for a legally constitutional claim allows preventive
trained judge in some cases.’ action before harm is committed;

or that constitutional claims may be
Countries, including Brazil, Indonesia, and brought based on written affidavits.

South Africa, are undertaking to educate
judges about environmental law and cases.
The serious, international need for judicial
education on environmental law motivated
the formation of the Global Judicial Institute
on the Environment in 2016, which seeks to
enhance the capacity of judges around the
world to decide environmental cases.”

a. Boyd 2017.

5.3.3 Specialized Courts
and Tribunals

As environmental law has proliferated

globally, so have new ways of resolving
environmental disputes and violations.
Historically, courts have struggled with

76 1lbid., 27.
77 1UCN 2016.
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the complexity of environmental statutes
and the scientific and technical issues

they raise, and some judges avoid such
cases. Then-U.S. Supreme Court Justice
Antonin Scalia famously complained about
the technical aspect of an environmental
case saying “I told you before, I'm not a
scientist. That's why | don't want to have

to deal with global warming, to tell you the
truth.””® Unfortunately, this is not an isolated
sentiment. It highlights both the need for
judges to become more scientifically literate
to understand and rule on environmental
cases, and the opportunity to create
specialized bodies with appropriately trained
judges to hear environmental cases.

Over 40 countries and many subnational
jurisdictions have established specialized
procedures, courts, and tribunals for hearing
environmental disputes in an attempt

to ensure swift and efficient justice in
environmental matters. Figure 5.9 illustrates a
wide range of legal bodies that countries have
created to resolve environmental disputes.

Virtually all countries provide for resolution
of environmental cases within a judicial
court system. Providing judicial education
about environmental law is important in
ensuring that the general court system can
manage environmental matters, otherwise
judges will likely be ill-equipped to hear
environmental cases. Another important
approach to understanding environmental
science is to receive briefs from qualified
individuals and organizations as amici curiae
(“friends of the court”) who may not qualify for
party status in the proceeding. For example,
the U.S. Supreme Court has addressed the
criteria for admission of scientific and other
technical evidence in civil litigation, and on
two occasions essentially adopted the views

78 U.S. Supreme Court Oral Argument, Nov. 29, 2006.
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Figure 5.9: Legal Fora for
Environmental Cases

* Trained judges

* General courts

* Specialized judges

* Designated judges

* Green courts

* Independent green courts

* Independent tribunal
* Intra-agency tribunal

* Ombudsman

* Human rights tribunals

Alternative
Dispute
Resolution

Note: As a general matter, courts are within the
judicial branch of government, and tribunals are
within the administrative branch. These terms are
often used interchangeably, however.

advanced by organizations representing the
scientific community as amici curiae.”

Some countries train specialized judges in
environmental law or designate certain
judges to act as environmentally-specialized
judges. The range of approaches varies
dramatically, with some countries designating
judges as “green” yet providing no specialized
environmental training (for example, Brazil);
others providing training but not directing
environmental cases to these judges (for
example, the State of New York in the United
States of America); and others both training
judges and assigning environmental cases

79 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579 (1993); Kumho Tire Co. v. Carmichael 526
U.S. 137 (1999).
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to them (for example, judges interested in
adjudicating environmental cases in Indonesia
are required to participate in a Judge
Certification Program).t° Some countries (such
as Sweden and New Zealand) allow technical
experts to hear environmental cases with
law-trained judges. And others may appoint
“special masters” to hear environmental cases.
These approaches can improve the ability of
general courts to handle environmental cases,
provided the judges and experts are prepared
to hear the cases and the cases are assigned
to those judges and experts.

As of 2017, 26 countries have created special
national environmental courts to manage
specific environmental disputes (see Figure
5.10). This understates the frequency of
environmental courts, though, as some
countries have environmental tribunals

and even more countries have subnational
environmental courts and tribunals, as shown
in Figure 5.11: as of 2016, there were over
350 environmental courts or tribunals in
over 40 countries around the world including
those established at the regional, provincial,
or state level.®' Operationally independent
environmental courts are free-standing courts
that are separate from the general courts.
The New South Wales Land and Environment
Court in Australia is one such example,
described in Case Study 5.4. Decisionally
independent environmental courts are
specialized courts within the general court
system that have the power to make their
own procedures, rules, and decisions. These
courts also provide the kind of specialized
attention that can result in better informed
and faster resolution of disputes. The
Environmental Division of the Vermont
Superior Court (USA) represents one example
of a decisionally independent court.?

80 Pring and Pring 2016, 11, 24.

81 Ibid., xiii. For example, Vermont and Hawaii (in the
United States), Amazonas (Brazil), and New South
Wales (Australia).

82 Ibid., 25.
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In June 2014, China's Supreme People’s
Court established the Environmental and
Resource Tribunal, and instructed the courts
in all regions to enhance the establishment
of judicial organs for environmental and
resource cases.®* As of April 2017, the courts
in all regions had established 956 tribunals,
collegiate panels, and circuit courts for
environmental and resource cases; in addition
18 higher people’s courts, 149 intermediate
courts, and 128 grassroots courts have
established environmental and resource
tribunals.

Countries frequently provide for
environmental adjudication within
government environment ministries

and agencies. This allows for a level of
administrative review before appeal to the
judicial system. These environmental tribunals
can help to resolve disputes and address
violations more quickly, cheaply (for both
parties), and with more technical expertise
than the general court system. There are
different models for such environmental
tribunals. Some environmental tribunals, such
as Kenya’s National Environment Tribunal (see
Case Study 5.5), are fully independent of the
agency whose decisions they review. They
may be housed within the same ministry or
agency or be housed in an agency other than
the one whose decisions they review. Other
environmental tribunals are intra-agency,
meaning they are under the control—fiscally,
administratively, and with regard to policy—
of the same agency whose decisions they
review, although the tribunals may still retain
significant decisional independence.

In some countries, such as Timor-Leste and
Afghanistan,® customary and traditional
courts and dispute resolution methods
operate in tandem with statutory judicial
and administrative systems. This situation is

83 Supreme People’s Court 2017.
84 Miyazawa 2013; Sait 2013; see generally Meinzen-
Dick and Pradhan 2016.
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Case Study 5.4: The New South Wales Land and Environment Court

In operation since 1980, the Land and Environment Court of New South Wales,
Australia, was the first specialist environmental court established as a superior
court of record. It has exclusive jurisdiction over civil and criminal environmental,
land planning, building, and mining matters. Its decisions are reviewed by the

civil and criminal appeals courts and the Australian High Court, but its operations
and decisions are largely independent. It has six law judges, 22 science-technical
commissioners, and a registrar with far-reaching administrative and quasi-judicial
powers. The Court is renowned for many procedural innovations tailored to
environmental cases, many of which are discussed in this chapter, and it has become
a model for other States in the creation of their own environmental specialist courts
and their own environmental jurisprudence.

The Honorable Justice Brian J. Preston, then Chief Judge of the Court, has identified
twelve benefits of the Court.? One of the biggest benefits (and one of the original goals
of the Court) is that the judges have been able to acquire specialist expertise. This

not only facilitates a better understanding of the complex nature of environmental
disputes, but also allows the Court to provide a wide variety of dispute resolution
mechanisms.®? Additionally, the Court has developed a large body of case law in a
number of key areas such as open standing provisions for public interest litigation
and the principle of polluter pays. For example, in the 1997 case of Environment
Protection Authority v. Gardner, the Court imposed the maximum penalty (12 months
imprisonment and AU$250,000 in fines) for extensive environmental pollution that
was perpetrated in a deliberate and dishonest manner. This decision saw widespread
media coverage and became a deterrent for individuals and industry.© In its almost 40
years of existence, the Court has been an influential factor in raising the government's,
industries’, and the public’s awareness of environmental law issues in general.? The
Court decided 83 cases from January through August 2017 alone. Finally, while large,
established courts can be conservative,
leading to slow change that is heavily-
resisted, the flexibility and innovation
accorded this specialized court allows it
to achieve quick practical and procedural
changes.®

Preston 2008, 25.

Ibid., 26.

Pearlman 2000, 398-399.
Ibid., 406.

Preston 2008, 30.

PonoTo

(Pictured from left): New South Wales
Environmental Defender’s Office solicitor
Sarah Roebuck, Barristers Jason Lazarus
and Josie Walker, and Friends of Tumblebee
President James Ryan at New South Wales
Land and Environment Court in Sydney

206



Environmental Rule of Law 5. Justice

- will L

Members of Kenya’s National Environment Tribunal meeting with Hon. Justice Augustino Ramadhani
(at right), President of the African Court on Human and Peoples’ Rights

Case Study 5.5: Kenya’s Specialized Environmental Court
and Tribunal

Kenya has two specialized fora for adjudicating environmental matters: the
Environment and Land Court and the National Environment Tribunal. The Environment
and Land Court is a superior court with the same status as Kenya's High Courts. It hears
and decides disputes relating to the environment and the use, occupation of, and title to
land. Appeals against its decisions lie with the Court of Appeal.

The National Environment Tribunal is established under Kenya’s Framework
Environment Law to receive, hear, and decide appeals arising from decisions of the
National Environment Management Authority on issuance, denial, or revocation of
environmental impact assessment licenses, among other issues. The tribunal was
established out of the realization that cases of environmental degradation were
rampant, yet ordinary courts were taking relatively long to decide them, during which
period the affected parties and the environment itself suffered, sometimes to a point
beyond repair. Moreover, there needed to be a more flexible dispute resolution
mechanism to encourage parties with environmental disputes to seek justice to allow
sustainable development to take place. Further, while ordinary citizens had been legally
endowed with environment-related rights to be protected, court processes were often
expensive. The Tribunal sought to ensure that citizens could have effective access to
justice.? The tribunal decides its own operating rules and procedures and functions

like a court of law with broad authority to approve, overrule, or modify the Authority’s
decisions. The Tribunal may issue environmental impact assessment licenses or enjoin
a project if it overrules the Authority’s decision. The Tribunal can appoint experts to
assist it in deciding cases, and it makes its own rules of procedure “simple and precise
... to ensure the proceedings are informal and people-friendly.” Its fees are lower than
the courts to ensure accessibility to all in need. The Tribunal has decided over 140 cases
since 2005.°

a. Ministry of Environment & Forestry. n.d.
b. Kaniaru 2011-2012; Pring and Pring 2016, 33.
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Figure 5.10: Countries with National Environmental Courts and
Tribunals (1972, 1992, and 2017)

o

Il Countries with specialized national environmental courts
[0 Countries with specialized national environmental tribunals

W4 Countries with specialized national environmental courts and tribunals
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Year Countries with Countries with Countries with specialized
specialized national specialized national national environmental
environmental courts environmental tribunals | courts and tribunals

1972 Japan, United States

1992 Greece Denmark, Ireland, Japan,

New Zealand Philippines,
Republic of Korea, United

States
2017 Austria, Bangladesh, Antigua and Barbuda, Costa | Kenya, Pakistan, Philippines,
Bhutan, Bolivia, Brazil, Rica, Denmark, Guyana, United Kingdom
Chile, China, Egypt, El Ireland, Jamaica, Japan,

Salvador, Finland, Gambia, | Malta, Mauritius, Paraguay,
Greece, Guatemala, India, | Peru, Republic of Korea,
Indonesia, Malaysia, New | Samoa, United States
Zealand, Spain, Sri Lanka,
Sweden, Thailand, Trinidad
and Tobago

Note: Precursors of environmental courts and tribunals such as land courts and water courts were not
included in this map. The map highlights countries with confirmed, operational national environmental
courts and tribunals and does not include those that have been authorized but are not yet operational.
Some countries have multiple national environmental courts and tribunals.

Source: Environmental Law Institute, based on data in Pring and Pring (2009) and Pring and Pring
(2016).

Figure 5.11: Expansion of Environmental Courts and Tribunals

50

@@ otal number of countries with
national environmental courts
or tribunals

Countries with national
environmental courts

Countries with national
environmental tribunals

Countries with both national
environmental courts and
tribunals

1970 1975 1980 1985 1990 1995 2000 2005 2010 2015

Source: Based on data from Pring and Pring (2016).
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referred to as “legal pluralism.” If customary
law applies to a local dispute over water
rights, for example, a traditional court may
resolve the dispute using customary rules.
Such customary courts are usually much more
accessible, as they are inexpensive, fast to
decide, and do not involve the procedures and
processes of the judiciary. Moreover, people
are often more familiar with customary
courts, which thereby enjoy more popular
legitimacy. These courts’ decisions are often
referred to and reviewed by relevant agencies
and courts to ensure there is not a conflict
with statutory and judicial law and process.

Other fora are available for environmental
dispute resolution, including environmental
ombudsman and human rights commissions.
Ombudsmen often investigate complaints
and report to other authorities, which may
follow up with enforcement or other action.
For example, Wales and Hungary have the
Future Generations Commissioner® and
Commissioner for Fundamental Rights,®
respectively, which oversee the rights of
future generations, while the Philippines has
an environmental ombudsman who oversees
environmental infractions by public officials.®”
Human rights commissions are often involved
because of the intersection between human
rights and environmental issues, as discussed
in Chapter 4.

It is important to consider how the various
courts, tribunals, and other fora may relate
to one another in addressing environmental
matters. When dealing with enforcement of
environmental laws, whether enforcement
can be pursued through criminal, civil,
administrative, customary, or alternative
dispute resolution mechanisms affects

the perceived severity of the violation and
the remedies available. While criminal

85 Future Generations Commissioner for Wales n.d.

86 (Hungary) Office of the Commissioner for
Fundamental Rights n.d.

87 Office of the Ombudsman 2017.
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proceedings and sanctions should be
reserved for the most serious violations, many
countries have yet to adopt administrative
enforcement procedures and penalties for
minor environmental violations. The lack of
civil and administrative remedies may cause
enforcement authorities to avoid bringing
criminal charges for cases that arise from
less egregious infractions, that have modest
environmental impacts, and that would incur
modest penalties. Similarly, directing minor
violations to administrative, not judicial,
proceedings helps conserve prosecutorial
and judicial resources for the most egregious
infractions. Moreover, violators may feel
that while they may have broken a particular
environmental law, they are not “criminals”
and they are more likely to vigorously fight
criminal charges. For these reasons, a
growing number of countries are adopting
administrative enforcement systems to
address environmental violations. For
example, Liberia is developing administrative
notice, hearings, and penalties for minor
violations—namely, those violations that did
not result in physical injury to any person,
significantly harm the interests of a local
community, result in more than USD 10,000
in damage to the environment or forest
resources, or rise to the level of a felony.®

In sum, countries are actively developing
various fora for environmental adjudication
that fit their specific contexts. Many
competing factors must be balanced to
provide swift, fair, inclusive, and inexpensive
resolution of environmental disputes and
violations. A best practices guide released
in 2016 offers a summary of experiences
from across the globe that can be useful in
weighing the options and their respective
merits and trade-offs.®

88 Liberia Forestry Development Authority, Regulation
No. 109-07 (Regulation on Penalties). http://www.
ecolex.org/details/legislation/regulation-on-
penalties-fda-regulation-109-07-lex-faoc160088/.

89 See Pring and Pring 2016.
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5.3.4 Innovative and Efficient
Procedures

Many courts struggle with large caseloads
and significant case backlogs. In the worst
cases, it can take years for a case to reach
trial, years for a decision to be delivered,
years for the appeals process to run its
course, and then years later to actually receive
compensation. For example, litigation relating
to the 1989 Exxon Valdez oil spill did not end
until 2015, 26 years later.*® Legal procedures
themselves are intended to provide fairness
and predictability by setting clear ground
rules, but the legal axiom that “justice delayed
is justice denied” can be particularly apt

in environmental cases where delay may
mean that a project moves forward, harming
resources, or that communities continue to
be exposed to harmful conditions, damaging
their health. Innovative countries have
adopted several strategies to tackle this
pervasive issue.

As noted above, many specialized
environmental courts have streamlined
procedures. These allow cases to move

more swiftly than those on a conventional
court docket. Rule 1 of the Vermont Rules

for Environmental Court Proceedings, for
example, states that the rules are to be
interpreted and administered to “ensure ...
expedited proceedings consistent with a full
and fair determination in every matter coming
before the court.” The Environmental
Division of the Vermont Superior Court (USA)
holds conferences with the parties soon after
a case is filed to establish an appropriate
sequence and schedule tailored to the needs
of each case.”? The Land and Environment
Court of New South Wales (Australia) appoints

90 Alaska News 2015.

91 Vermont Rules for Environmental Court
Proceedings, rule 1.

92 Pring and Pring 2009, 77; Vermont Rules for
Environmental Court Proceedings, rule 2(d).
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a registrar to monitor reports from the parties
to make sure that the schedule is followed.*?
This court also provides the registrar with
special powers usually reserved to judges,
such as waiving rules in particular cases and
referring cases to mediation or arbitration.

Because court procedures can be
cumbersome, many courts encourage parties
to seek alternative dispute resolution, such
as arbitration or mediation, or refer the
cases to these processes before allowing
the court cases to proceed. Such procedures
can result in swifter dispute resolution. For
example, the National Environment Dispute
Resolution Committee was established by the
Republic of Korea in 1991 under the Ministry
of the Environment to provide “rapid, fair,
and economical” “adjustment” of disputes.®*
Adjustment is defined as “settlement through
conciliation, mediation, and arbitration.”

The Committee has reviewed more than
2,400 disputes involving the government

(at any level) as a party and disputes that
involve two or more cities. In addition, local
dispute resolution commissions hear cases
involving local disputes valued at less than
approximately USD100,000.

Alternative dispute resolution is often

used in conjunction with both general

and environmental courts and tribunals.®
Alternative dispute resolution allows
parties to resolve, rather than litigate,
disputes using processes like conciliation,
facilitation, mediation, fact finding, mini-trials,
arbitration, and ombudsmen. Alternative
dispute resolution can often address issues
that are outside the legal jurisdiction of

a court or agency but that may be at the
center of the dispute between parties.?

93 Ibid.

94 Asian Development Bank 2011.

95 See O'Leary and Raines 2001; Siegel 2007.

96 See UNGA 2011 (on Strengthening the role of
mediation in the peaceful settlement of disputes,
conflict prevention and resolution).
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Through the Resource Management Act,
New Zealand created an Environmental
Court that embraces the use of alternative
dispute resolution by providing Environment
Commissioners specifically trained for this
purpose. Upon reaching a resolution to the
dispute, the Environmental Court approves
the outcome making it legally operative.®’
Japan provides for a similar process through
the use of an Environmental Dispute
Coordination Commission.*®

These mechanisms usually have less rigid and
less costly procedures and processes than
courts and tribunals, which can make them
more accessible to all parties. Alternative
dispute resolution usually does not result

in a decision or outcome document that

can be reviewed and relied upon by parties
that were not involved in the dispute. Thus,
unlike formal court or tribunal proceedings in
common law countries that result in formal
decisions, the outcomes of these alternative
proceedings usually do not explicate the law
and how it is applied in various contexts.

5.3.5 Reasoned and
Transparent Decisions

The end result of an environmental
adjudication should be a fair, reasoned, and
transparent decision. Decisions are subject to
scrutiny and criticism by those aggrieved as
well as those prosecuted, reviewing courts,
politicians, and the public; absent sound and
transparent reasoning, the adjudicator may
be unable to defend the result reached.

Decisions that fail to explain their reasoning
and are not transparent have greatly limited
usefulness. Decisions help to inform the
parties and the public how the applicable
law is to be interpreted and applied. This

97 Mediators Beyond Borders n.d.
98 Access Facility 2013.
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is particularly important in a relatively new
area like environmental law where the law
has yet to be fully articulated, understood,
or mainstreamed. By explaining the decision
in detail and describing the facts and
circumstances at issue, the decision can be
used to inform future circumstances and
cases. The decision can help the regulated
community understand its obligations as
well and can reassure the public that the
decision is not based on undue influence.
This helps to build predictability of law and
confidence in legal process and institutions.
As such, transparent and reasoned decisions
are important in both civil law and common
law systems.

In many countries, court rulings have
traditionally not been made public or

not been made widely publicly available.
Many rulings are made orally and may not
include the legal reasoning used to reach
the decision. Recording rulings in writing
and making them widely publicly available
educates stakeholders about the law,
increases predictability of outcomes, and
allows other courts to understand the ruling.
For example, Kenya publishes the rulings
from its Court of Appeal and Supreme Court
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Figure 5.12: Remedies Needed for Environmental Adjudication
and Enforcement

Remedy

Effect

Preventive and injunctive relief

Maintain the status quo; stop harmful
behavior

Declaratory relief

Provide clarity as to what the law says and
means

Fines and money penalties

Remove economic incentive; punish
noncompliance

Compensation

Make harmed parties whole

Corrective orders

Require parties to act to correct harm

Imprisonment and other criminal sanctions

Punish noncompliance; deter future
violations

Administrative penalties

Punish noncompliance for minor violations

Supplemental environmental projects

Provide direct environmental benefits

on the judiciary’s repository website (www.
kenyalaw.org). InforMEA, the UN Information
Portal on Multilateral Environmental
Agreements, and ECOLEX, an information
service on environmental law operated jointly
by UN Environment, the Food and Agriculture
Organization of the United Nations, and the
International Union for the Conservation of
Nature, are global resources that collect and
disseminate judicial decisions (see Chapter 3).
For courts generally, if rulings are made orally,
transcripts can be made available to the
public, ideally for a nominal or no fee.

5.4 Effective Remedies

Courts and tribunals need to be able to
order remedies that can effectively address
the harm and violation before them and
deter future violations. Without sufficiently
high fines and adequate powers to order
specific actions, courts are left toothless.
Environmental cases present unique

challenges that may make traditional forms of
relief insufficient.

Courts and tribunals must be able to grant
meaningful legal remedies in order to resolve
disputes and enforce environmental laws. As
shown in Figure 5.12, legal remedies are the
actions, such as fines, jail time, and injunctions,
that courts and tribunals are empowered to
order. For environmental laws to have their
desired effect and for there to be adequate
incentives for compliance with environmental
laws, the remedies must both redress the past
environmental harm and deter future harm.

It is important to bear in mind that the type
of proceeding being brought (e.g., criminal,
civil, or administrative) affects the type of
remedy that will be available. For example,
fines are usually sought by governments

in enforcement actions against violators
of a statute, while private parties harmed
in an environmental incident usually seek
compensation to be made whole.

213



5. Justice

In seeking sanctions in an enforcement action,
many consider the enforcement toolkit shown
in Figure 5.13. It demonstrates that agencies
and prosecutors generally prefer to encourage
the regulated community to comply with
environmental regulations through education
and persuasion and escalate to sanctions
through warning letters, administrative
penalties, civil penalties, criminal penalties,
license suspension, and, as a last resort,
license revocation. Many countries' laws,
however, may not give enforcement agencies
all of these options—some countries only
allow criminal prosecution of environmental
law violations.

Similarly, when adjudicators hear
environmental disputes, they need a variety
of remedies and tools to use to address the
issues at hand. If a court or tribunal cannot
order a party to compensate another party for
the environmental harm done or to restore a
resource to its previous state, then justice may
not be served.

Figure 5.13: Enforcement Toolkit

Too often, in both enforcement and
adjudications, courts and tribunals have
authority to hear and adjudicate cases, but
their ability to take meaningful action once
they have reached a decision is constrained.
They may be empowered to levy fines that
are less than the benefits that accrue from
continued noncompliance; they may lack
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authority to enjoin a harmful behavior; or
they may not be able to monitor whether
their orders are implemented. Courts and
tribunals need a toolkit with a complete

set of remedies, ranging from preventive
orders, to fines, compensation, corrective
orders, imprisonment, and various innovative
approaches, as discussed below.

5.4.1 Preventive and
Declaratory Orders

The ability to prevent environmental harm
before it occurs or while a case is pending is
an essential remedy. This can take the form
of preventive orders, such as injunctions,
temporary restraining orders, or other orders
to maintain the status quo, cease harm,

or take immediate preventive action. This
capability is so important that in 2015 the
Supreme People’s Court of China found that
China’s 2014 Environmental Protection Law
provides jurisdiction not only to address past
and ongoing harm but also to address actions
that “have a great risk of harming the public
interest” in the future.”

These remedies are particularly important in
environmental matters where a new project
may be on the verge of impacting a protected
resource or an existing project may be

causing ongoing public health harm. Courts
are typically asked to issue a preventive or
precautionary order in a short timeframe and
based upon limited evidence. Some countries
create high barriers for obtaining such orders,
such as requiring a showing of imminent actual

99 Lin and Tuholske 2015; Supreme People’s Court of
China 2016.
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harm before issuing an order.'® As discussed
n Section 5.2.2, most countries require the
party seeking such an order to post a security
bond that acts as a guarantee that the party

is acting in good faith and to compensate

the other party if it is wrongfully harmed by
the preventive order.’® These bonds can be
substantial, which poses an effective bar to
many environmental plaintiffs. Thus, one
study called the ability to issue a temporary
restraining order without a security bond “the
most important remedy for sustainability.”%? As
a result, in environmental cases some courts
reduce the bond amount or do not require

a bond. For example, Kenya's Environment
and Land Court held that the Kenyan Civil
Procedure Rules requirement of furnishing a
security when seeking an injunction would not
apply in cases for the enforcement of a right to
a clean and healthy environment.®

Declaratory relief is a somewhat similar
remedy. In an action for declaratory relief, the
petitioner requests the court or tribunal to
state what the law is and what it requires. In
these instances, the court gives the claimant
legal clarity about an issue, but typically does
not require any action by the responding
party nor any payment of compensation

100 See Summers et al. v. Earth Island Institute et al., 555
U.S. 488 (2009) (“To seek injunctive relief, a plaintiff
must show that he is under threat of suffering
‘injury in fact' that is concrete and particularized; the
threat must be actual and imminent, not conjectural
or hypothetical; it must be fairly traceable to the
challenged action of the defendant; and it must be
likely that a favorable judicial decision will prevent
or redress the injury.”).

101 For example, in Mexico, the amparo action can
include a temporary preventive order pending
the final judicial decision. Under the Amparo
Law, the judge can require the plaintiff to post a
bond sufficient to compensate the defendant for
losses if the amparo remedy is not granted (art.
132). A counter-bond may also be required of the
defendant (art. 133).

102 Pring and Pring 2016, 52.

103 Fadhila S. Ali v. National Housing Corporation
(2012).
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or fines. For example, a claimant may ask a
court to determine that a particular discharge
violates the law or causes harm, without
asking for compensation or fines. This remedy
allows courts to clarify what the law is without
having to commit additional resources to
ordering a remedy in a specific instance.

5.4.2 Fines and Other
Monetary Penalties

Environmental law relies heavily on monetary
fines and penalties to remedy noncompliance.
Criminal fines are available in most legal
systems for environmental violations, and

a growing number of legal systems are
providing for civil and administrative money
penalties. These cases are usually brought

by the state prosecutor, justice ministry, or
environmental agency. As noted in Section
5.2.1, some systems enable citizens to bring
enforcement actions in the civil courts
independently of whether the government
has acted or only specifically when the
government fails to act.

In order to be effective, fines and penalties
should not only punish past illegal behavior,
but also deter future illegal behavior.

Many penalties are set at fixed amounts

per infraction or set at a maximum amount.
If these are set too low, it may be more
profitable for parties to continue not to
comply. The fines must be set sufficiently
high to both deter and punish illegal
behavior. In the United States, for example,
federal criminal penalties for water and waste
violations can be as high as US$250,000 per
day of violation and 15 years imprisonment,
while air violations can be as high as US$1
million per day.'*

An effective method for countering this
problem is for the money penalty to—at a

104 USEPA 2017a, 2017b, 2017c.
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minimum—recapture the economic benefit or
profit obtained from any violation. Companies
that make the effort to comply with the law
should not be at a competitive disadvantage to
those who do not comply. Accordingly, when
courts are deciding on penalties, statutes or
regulations may require them to consider
how much money a violator made or saved
through the violation. Agencies publish
guidance on calculating the economic benefit
of noncompliance to help guide enforcement
officials and courts in making these
calculations. For example, South Australia’s
penalty policy contains a chapter on how to
recoup economic benefit when calculating
environmental penalties.’® Similarly, Step

Five of the United Kingdom's Environmental
Offences Definitive Guidelines directs that
penalties be calculated to “[e]nsure that the
combination of financial orders (compensation,
confiscation if appropriate, and fine) removes
any economic benefit derived from the
offending.”'% To deter companies from “taking
their chances” on a “wait and see” approach to
complying with environmental requirements,
in general penalty amounts should exceed the
compliance costs avoided.

If a violation is proven, penalties can also
include the state’s expenses of investigation
and enforcement and court costs and legal
fees of the agency or citizen bringing the
charges. In most instances, penalties are paid
into the national treasury, not to the enforcing
agency. Some countries are directing all or

a portion of the penalty payments to the
agency that oversees the statute that was
violated or to supplemental environmental
projects, discussed below. For example,

the province of Ontario, Canada, created

the Ontario Community Environment Fund,
which is funded by penalties collected from
environmental violations in local watersheds.
Organizations, communities, schools, and

105 South Australia 2015.
106 Sentencing Council 2014.
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conservation authorities can apply for grants
from the Fund to support community-based
environmental remediation projects, capacity
building to prevent or manage spills, and
environmental research, education, and
outreach activities.’®” Similarly, fines and
penalties collected under the United States
Clean Water Act for oil and hazardous
substances spills to water are directed to the
Oil Spill Liability Trust Fund, which is used to
remediate oil spills.™®

Some statutes allow violators to conduct
supplemental environmental projects in

lieu of or in addition to monetary payments
when cases are settled by consent. These
are environmentally beneficial actions
undertaken by a party that cost as much

as or more than the money penalty that
would otherwise be assessed. For example, a
company that violates an air permit condition
could agree to install air pollution control
equipment to reduce emissions beyond

the amount required by law or to provide
health monitoring to nearby communities.
Some statutes also require that communities
be involved in identification of potential
supplemental environmental projects so that
the projects benefit the communities harmed
by the violation and so that disadvantaged
populations have an option to identify
supplemental environmental projects that
would benefit them.®

5.4.3 Compensation

Monetary compensation may be awarded
in cases where there has been harm to
individuals, communities, or private or public

107 Government of Ontario 2017.

108 26 U.S.C. sec. 9509.

109 See, e.g., California A.B. 1071, 2015-16 Leg,.,
Reg. Sess. (Cal. 2015), sec. 2 (requiring a public
solicitation of potential supplemental environmental
projects from “disadvantaged communities” before
the potential project can be approved).
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resources.”'® In environmental adjudication,
compensation is a common remedy because
it can help to “make whole” a person or
organization who has suffered harm—that

is to say, compensation seeks to replace

the loss suffered. Examples of compensable
injuries include losses related to health or
life, livelihoods, enjoyment of one’s property,
and the resource itself. The party seeking
compensation must prove it was harmed

and that the harm was attributable to the
party from which compensation is sought. A
calculation of the fair money compensation

is based on the money it would take to make
the harmed parties whole or restore them to
where they would have been absent the harm.
For injuries to public natural resources, the
United States and the European Union have
framed compensation claims as restoration
plans, with separate components to restore
or replace the injured or destroyed resources
and ecosystem services and to compensate for
the interim losses from the time of injury until
the resources and ecosystem services return
to their baseline levels.'

Compensation can be complex to calculate,
particularly if it addresses non-economic or
emotional harm or potential future effects.
For example, courts have struggled with how
to set a value on a human life or on the fear
of developing cancer, if a chemical exposure
has increased the likelihood a claimant will
develop cancer.'"?

Courts, legislatures, and agencies have
developed innovative policies to monetize
these harms in environmental cases and to
otherwise provide innovative remedies. For

110 Some common law countries refer to monetary
compensation as “money damages”; this term is
distinct from the environmental or individual harm
or damage that may be the issue in the case. To
avoid confusion, this report avoids using the term
“damages.”

111 Jones et al. 2015; Jones and DiPinto 2017.

112 Brandlin and Benzow 2013.
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example, after the Bhopal, India, tragedy,
the Indian court ordered the government

to use settlement proceeds to purchase
medical insurance for 100,000 persons who
might develop symptoms in the future and
encouraged the responsible company to
fund construction of a local hospital, which it
did.””* Compensation can be combined with
remedial orders; for example, courts have
ordered medical monitoring of communities
exposed to potentially toxic chemicals and
mandated reporting of any health impacts
attributable to chemical exposure.'

Monetary compensation is most often called
for in a civil claim when a private party or
community proves that another party caused
harm in which the environment played

a major role. For example, if a company
polluted a public drinking water system

with a solvent, a person who drank the
contaminated water and developed cancer
could seek monetary compensation. This

is distinct from a fine or money penalty for
violation of a statute, such as an agency
seeking to enforce an environmental law
relating to release of solvents to water, which
is discussed in Section 5.4.2.

The common law also allows for money
payments to be assessed in excess of actual
compensation, called “punitive damages,”
in some instances. As the name implies,
punitive damages may be imposed in a
private lawsuit to punish the transgressor
for extreme misconduct, especially when
the actual compensation fails to reflect the
nature of the harm or misconduct or fails to
provide adequate relief. Punitive damages
also seek to deter future misconduct by the
transgressor and others.

113 Union Carbide Corporation 2017.
114 See, e.g., http://www.c-8medicalmonitoringprogram.
com/index.
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5.4.4 Corrective Orders

The ability to remedy past environmental
harm is critically important, and monetary
compensation is often insufficient to remedy
the harm done—especially when fines and
other monetary payments to the government
go into the nation’s treasury, rather than
being used to restore the environmental
harm. Courts and tribunals need the power
to order parties to take corrective action
(such as ordering a party to clean up
contamination from a leak of toxic materials)
and restorative action (such as returning a
damaged ecosystem to its original condition).

Ordering monetary compensation may not
be adequate or desirable in some instances,
so courts also rely on corrective orders.
Corrective action orders are common in
environmental enforcement proceedings.
When environmental contamination or
destruction of a resource occurs, courts
often order the party causing harm to
correct the harm caused or to refrain from
particular behaviors in the future. This is
usually in conjunction with fines and other
remedies. For example in India, the National
Green Tribunal ordered an interim cessation
of unsafe, environmentally harmful “rat
hole” mining in the autonomous state

of Meghalaya.” It created a committee,
composed mainly of Meghalaya officials, and
assigned them the tasks of reporting illegal
coal extractions, monitoring the legal removal
of already-extracted coal, and recommending
better mining guidelines.”™ The Tribunal held
that miners or transporters caught illegally
extracting or transporting coal are liable

for royalties paid to the state of Meghalaya,

115 Strokke 2017.
116 Ibid.
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and that these royalties are to be used for
restoration of the environment."’

Restorative actions, by contrast, call for
parties to restore the environment to its
condition before the harm was inflicted. For
example, Rule 5 of the Philippine Rules of
Procedure for Environmental Cases allows
the court to “require the violator to submit

a program of rehabilitation or restoration of
the environment, the costs of which shall be
borne by the violator....”"® In other countries,
courts and agencies can require companies
to clean up contaminated areas to remove
discharges of toxic materials even if the
discharge occurred in the distant past.

Courts may lack the authority to monitor
implementation of their corrective orders,
which results in an implementation gap in
environmental law when oversight of the
remedies that a court orders is left to private
parties or the government. If the remedy is
not implemented, a new proceeding may have
to be commenced. Courts in both civil law
and common law countries have authority
to make sure that their orders are carried
out, although such authority may have to be
exercised in innovative ways. Some common
law countries, such as the Philippines, refer
to this oversight authority as a “writ of
continuing mandamus” (mandamus is Latin
for “we order”). Civil law countries generally
have similar judicial power to ensure court
orders are carried out. Other countries
consider such authority to be inherent in

the judicial power to issue remedial orders.
Court oversight can be particularly useful in
environmental remediation and restoration
cases to ensure complete and effective
implementation of the remedy. To effectively

117 All Dimasa Students Union Dima Hasao Dist.
Committee v. State of Meghalaya & Ors.; Impulse
NGO Network v. State of Meghalaya & Ors., National
Green Tribunal, India 2015.

118 Supreme Court of the Republic of the Philippines
2010, Rule 5.
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supervise a remedy, a court may appoint a
commission or special observer to periodically
report back to the court on progress. For
example, the Philippine Supreme Court used
a continuing mandamus order to create a
committee to oversee and report to it on
compliance with its prior decision requiring
thirteen government agencies to rehabilitate
Manila Bay."® A series of other innovative
uses of this remedy in both civil law and
common law countries is described in Case
Study 5.6.

Courts may be reluctant to use a supervisory
order if the legal duty is not sufficiently clear.
In one case from the Philippines, the Supreme
Court dismissed a petition seeking mandamus
because, even though the defendant may
have violated the fundamental right to clean
air, the legislature had not specifically required
the use of natural gas and so the court could
not require it by way of mandamus.'®

Other countries have adopted a broader view
of judicial power to ensure that court orders
are carried out.”? In these countries, the
power may come from the court’s inherent
authority in certain cases or it may come
from the mandatory language of a statute.

In India, the Supreme Court compelled a
municipal council to carry out its duties to
the community by constructing sanitation
facilities pursuant to clear and mandatory
statutory authority. The Court ordered the
municipality—under penalty of imprisonment
of its officials—to construct the drains and

fill up cesspools and other pits of human

and industrial waste, notwithstanding that
the municipality claimed to be financially

119 Metropolitan Manila Development Authority v.
Concerned Residents of Manila Bay 2008.

120 Metro. Manila Dev. Auth. v. Concerned Residents of
Manila Bay, G.R. Nos. 171947-48 (Supreme Court of
Philippines, December 18, 2008).

121 In common law countries, this is referred to as the
writ of mandamus.
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exhausted.’? And in an Argentine case, the
Supreme Court ordered that the province of
Mendoza, together with the province of La
Pampa, to reallocate water flow in the Atuel
River within 30 days to restore the ecosystem
affected by the Los Nihuiles dams.'> The court
ordered the two provinces and the national
government to submit a work plan allocating
the Atuel's waters.

5.4.5 Imprisonment and Probation

In many countries, laws permit only criminal
sanctions for environmental violations. This
can seriously limit the ability of prosecutors
and enforcement agencies to obtain sanctions
that are appropriate for the violation. In
countries with a range of available remedies,
criminal prosecution is generally reserved
for cases where it can be shown defendants
intended to engage in illegal conduct or
were grossly negligent. Thus, it is harder

to successfully prosecute violators when
seeking criminal remedies rather than civil or
administrative remedies.

Criminal penalties tend to carry the highest
weight with individual defendants, who can
face time in prison, or extended probation
undergoing supervision by a court or other
agency. Criminal sanctions often have
additional impacts, as those convicted

of serious crimes may face loss of voting
privileges and other civil rights. The social
stigma of being a convicted “criminal” can be a

122 Municipal Council, Ratlam v. Vardhichand, No. 1980
AIR 1622, 1981 SCR (1) 97 (Supreme Court of India.
29 July 1980).

123 Corte Suprema de Justicia de la Nacién [National
Supreme Court of Justice], 243/2014 (50-L),
Province of La Pampa v. Province of Mendoza on
the Use of Water (Arg.). http:// www.cij.gov.ar/
nota-28698-Conflicto-Rio-Atuel--la-Corte-orden-
-a-lasprovincias-de-La-Pampa-y-Mendoza-la-
presentacién-de-un-programa-deobras-con-la-
participacion-del-Estado-Nacional.html.2017. See
also Lorenzetti 2018.
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Case Study 5.6: Courts Ordering and Overseeing Long-term
Remediation in Watersheds

The courts in the following three examples from Colombia, Argentina, and Pakistan
each considered cases involving an entire watershed and created unique solutions to
supervise the long-term cleanup and restoration of the river systems.

The Colombia Consejo de Estado, the country’s highest administrative appeals

court, issued a judgment in 2014 against companies, government agencies, and
municipalities that caused or failed to prevent the degradation of the Bogota River
watershed.? The Court developed a remedial plan based on the evidence of technical
experts and established requirements for the treatment of wastewater, the control of
livestock, and the siting of mines, among other regional activities. To coordinate the
rehabilitation of the entire watershed, the Court ordered the creation of a committee
and central funding source to monitor and support the completion of the Court’s plan
to rehabilitate the river.

In 2008, Argentina’s Supreme Court issued a ruling in an action filed by residents
against private companies, the national government, and the provincial and municipal
governments of Buenos Aires asserting that their constitutional right to a healthy
environment had been violated by pollution of the Matanza-Riachuelo river basin.” The
Court ordered the river basin authority to oversee the restoration of the river basin’s
components and the improvement of the local community’s quality of life. The plan
mandated transparency by requiring the creation of a website to centralize up-to-
date information on the plan’s execution, and it ordered the authority to establish an
emergency health plan to monitor and treat the medical needs of the local population.

In response to a 2012 public interest litigation petition regarding the discharge of
untreated municipal and industrial wastewater into the River Ravi, the Green Bench

of the Lahore High Court in Pakistan ordered the establishment of the River Ravi
Commission to manage the river's restoration.c The Commission, comprising experts
and government and nongovernmental representatives, was given the task of finding
local and low-tech solutions for controlling pollution in the River Ravi. The Commission
developed a bioremediation project using wetlands to treat wastewater. The Lahore
High Court held periodic hearings on the progress of the Commission’s work and, in
2015, ordered full-scale implementation of the bioremediation project.®

a. Sentencia No. 25000-23-000-2001-90479-01(AP), Consejo de Estado (Colombia) 2014.

b. Mendoza, Beatriz Silvia y otros ¢/ Estado Nacional y otros s/ dafios y perjuicios (dafios derivados de
la contaminacién ambiental del Rio Matanza - Riachuelo), Corte Suprema de Justicia de la Nacion
(Argentina) 2008.

c.  W.P.No.9137/2012, Lahore High Court, 2012.

d. W.P.No. 9137/2012, Lahore High Court, 2015.
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Buenos Aires neighborhood involved
in Argentina watershed case

substantial deterrent. Corporate officials can
be criminally prosecuted for their decisions
and other actions, and companies themselves
can be convicted of criminal violations.
Although a company cannot be imprisoned, it
can face heavy sanctions, including debarment
from government contracts and even loss of
its license to operate, as well as probation
supervising its corporate behavior.'>

The possibility of imprisonment stands as
a strong deterrent in environmental law.
While businesses may be able to write off
fines and compensation as a “cost of doing
business,” especially if the amounts are

less than the profit gained, the prospect of
a corporate official serving prison time can
change corporate culture. Probation can
also deter noncompliance. As such, itis an
important remedy for those who enforce
environmental law to have at their disposal.
But because it can be difficult to prove
criminal cases and because people accused
of criminal violations often fight the charges
vigorously, civil and administrative powers
should also be available.

Courts have developed innovative programs
that offer criminal violators a chance to
avoid going to prison. For example, violators
might be allowed to participate in educational

124 South and Brisman 2013.

5. Justice

or community service programs that teach
the environmental and social consequences
of what they have done or remedy the
harms they have done. The Court of
Environment and Agrarian Issues of the State
of Amazonas (Brazil) offers a night school
for environmental law violators, after which
the level of recidivism is reported to be very
low."?> In one case before the Court, Judge
Adalberto Carim Antonio offered a convicted
poacher of Amazonian manatees the choice
between a prison sentence and a year of
service at a manatee rehabilitation center.
The defendant elected to volunteer at the
center, and emerged as a strong advocate of
manatee protection.’®

Over 100 countries are also experimenting
with restorative justice in criminal cases.'”’
With restorative justice, the perpetrator, the
victim, and the community come together to
address the wounds caused by the crime.'® |t
is critical that these approaches be protective
of the most vulnerable parties and not result
in further harm. This remedy has been used,
for example, in Australia to address harm to
a community’s cultural resources and illegal
removal of trees on private property.'?

5.4.6 Administrative Enforcement

Increasingly, countries are looking to
administrative enforcement mechanisms

to avoid the cost and delays inherent in
many criminal and civil judicial proceedings.
Administrative enforcement allows agencies
to address infractions that are less serious
or more routine, usually by using notices of
violation, corrective orders, or restorative
orders. Many countries have adopted
administrative sanctions for environmental

125 Pring and Pring 2016.

126 Asian Development Bank 2016.
127 Van Ness 2005.

128 Braithwaite 2002; Zehr 2015.
129 See Preston 2011.
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violations, including Austria, Belgium, China,
Colombia, France, Finland, Germany, Italy,
Mexico, the Netherlands, Portugal, Spain,
Sweden, the United States, and Viet Nam.'*®

For example, a series of studies determined
that a lack of administrative penalties caused
some authorities of the United Kingdom

not to bring charges for relatively minor
infractions for which criminal sanctions were
too strict (termed a “compliance deficit”)

and others to seek criminal sanctions for
violations that were not criminal in nature
(termed “disproportionate enforcement”).’
To address the situation, the United Kingdom
enacted the Regulatory and Enforcement
Sanctions Act to create administrative
remedies with quicker and simpler
proceedings that reduce the burden on
enforcement authorities and allow them to
focus on more egregious cases.'®

For administrative actions that are fairly
minor, there may be no appeal of the agency’s
enforcement action. Most countries, though,
provide that administrative actions can be
appealed to and reviewed by an independent
administrative tribunal or judicial court to
ensure parties have redress in case an agency
is acting unfairly.

In sum, effective responses to environmental
disputes and violations are facilitated when
adjudicators are empowered with a variety
of remedies they can tailor to address the
case at issue. Countries are creating new
administrative, civil, and criminal remedies
that are proportionate, fair, and efficient,
and that help ensure delivery of justice and
strengthen environmental rule of law.

130 Fourie 2009, 7; Vella 2016.
131 Fourie 2009, 9.
132 Ibid.; Macrory 2014.
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5.5 Opportunities and
Recommendations

States have made great strides in creating
fair and innovative adjudication practices

to deliver justice in environmental matters.
However, court and tribunal proceedings
may not deliver justice if there are barriers to
accessing the forum, lack of environmental
expertise among judges, delays in handing
down decisions, and insufficient remedies
to address the harms and violations at

issue. While progress has been made, many
opportunities exist to expand and deepen
these innovations to help provide justice,
give voice to underserved communities, hold
government accountable, and establish a
strong compliance ethic.

Creating specialized environmental courts
and tribunals may allow broader access to
courts and more efficient and meaningful
environmental adjudication. These specialized
venues can reduce costs, offer technical and
legal expertise and assistance, and speed
resolution of disputes that might fester into
broader social conflict. With over 40 countries
using these specialized fora at the national
level and dozens more at the subnational or
regional level, many case studies and best
practices are available to consult.

Cumbersome, undifferentiated court
procedures can cause minor offenses to
consume as much time and resources as
major infractions. Administrative enforcement
processes can be much more efficient at
handling minor offenses. Use of administrative
enforcement orders, administrative consent
orders, administrative tribunals, and modest
fines can speed the resolution of less serious
infractions. This can reduce burdens on courts
and other tribunals, freeing them to focus on
more serious violations.

Without swift and fair redress for
environmental harm and enforcement against



Environmental Rule of Law

environmental law breakers, environmental
rule of law cannot take firm root. A
government can make clear its commitment
to environmental law and related rights by
taking swift and transparent action against
environmental infractions. By publicizing this
action, a government can encourage a culture
of compliance and educate the public about
the actions it is taking on the public’'s behalf,
thus increasing confidence in government and
government institutions.

With technological advances, making court
decisions publicly available is easier and
less costly than ever. Decisions are proof
that environmental harms can be and are,

in fact, actually being redressed, and putting
them in written form made freely available
helps assure consistent and transparent
justice. Public websites for distribution of
court decisions are being created in many
countries. Transcriptions of oral decisions can
also be made available, ideally for little or no
cost. Making court decisions widely publicly
available helps set norms of behavior among
the regulated community and reasonable
expectations of justice in the public.

Investing in environmental education for
the bar and judiciary is critical so they can
effectively handle complex, often unfamiliar
environmental claims and disputes. Raising
environmental awareness in primary and
secondary schools is an important start

by ensuring future citizens understand

their rights and responsibilities related

to the environment, and to spark young
people’s interest in becoming environmental
professionals. Law schools, scientific schools,
government agencies, nongovernmental
organizations, and lawyers' associations

can work together to raise awareness of
environmental laws and the attendant
remedies and duties that flow from them.
Investing in a robust judicial education
program ensures a judiciary ready to

implement these laws and defend these rights.

5. Justice

Tailoring legal remedies to the harm and
benefit derived from the harm both deters
misconduct and instills a sense of fairness
in the environmental rule of law in general.
Many courts handling environmental cases
have developed innovative remedies that
go beyond mere punitive measures to seek
to restore harmed resources and restore
relationships between those who do harm
and those harmed. Environmental disputes
offer the opportunity to use innovative
processes and remedies to facilitate dialogue
and reduce conflict, thereby strengthening
societies and the environment upon which
they depend.

Successful implementation of environmental
law depends on the ability to quickly and
efficiently resolve environmental disputes and
punish environmental violations. Providing
environmental adjudicators and enforcers
with the tools that allow them to respond to
environmental matters flexibly, transparently,
and meaningfully is a critical building block of
environmental rule of law.
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Engaging diverse actors
is key to strengthening
environmental rule of law.
For more information, see
Section 6.2 (p.229).




6. Future Directions

Environmental rule of law is still emerging
and evolving. Twenty-five years ago, the
focus of most countries was on developing
their environmental laws, adopting
implementing regulations, creating and
empowering their institutions, and building
capacity—in short, establishing the norms
and institutions necessary for environmental
rule of law. While law-making and capacity-
building efforts continue," these norms and
institutions are now well-established. They are
not, however, consistently applied, complied
with, or enforced. Environmental rule of law
seeks to address the implementation gap in
both developed and developing nations.

This first global report on environmental
rule of law has five objectives. First, it seeks
to explore the meaning and importance

of environmental rule of law. Second, it
highlights trends in environmental rule of

1 There are still some areas where existing environ-
mental laws still frequently are lacking, for example
with respect to noise, toxic chemicals, and drivers of
climate change.

law, often providing an empirical foundation
on these trends for the first time anywhere.
Third, it illustrates specific approaches

that countries, domestic stakeholders, and
international partners have been adopting
to improve environmental rule of law

in particular ways. Fourth, it provides a
benchmark against which to assess future
developments. Finally, it sets forth priority
recommendations for measures that
countries and others can pursue to continue
progress on environmental rule of law.

This chapter highlights four key opportunities
for improving environmental rule of law:
capitalizing on linkages with the Sustainable
Development Goals; engaging diverse

actors; conducting a regular assessment of
the environmental rule of law; and piloting
approaches to improve environmental

rule of law. The chapter ends with a brief
consideration of the way forward.
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6.1 Environmental
Rule of Law and
the Sustainable
Development Goals

Adopted in 2015, the UN Sustainable
Development Goals include 17 goals and 169
targets developed by UN Member States, in
a broadly participatory process that included
extensive input from Major Groups and
other civil society stakeholders.? They guide
the 2030 Sustainable Development Agenda.?
In practice, the Sustainable Development
Goals are critically important to development
initiatives, focusing political attention and
financial resources on meeting the specific
targets and timetables articulated in the
Sustainable Development Goals.

Environmental rule of law and the Sustainable

Development Goals are mutually reinforcing.
The Sustainable Development Goals promote
norms and a framework that are essential

to environmental rule of law; meanwhile,

2  UNGA 2015.
3 lbid.
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many of the Goals are only achievable under
conditions of effective environmental rule

of law. Indeed, environmental rule of law is
essential to almost all of the goals and many
of the targets. Finally, progress toward several
of these Sustainable Development Goals

also provides opportunities to strengthen
environmental rule of law. Figure 6.1 briefly
shows many of these linkages, including with
16 of the 17 Goals and 76 of the 169 targets.

The Sustainable Development Goal with the
strongest linkages to environmental rule

of law is Goal 16 (Peace, Justice, and Strong
Institutions). The Millennium Development
Goals—the predecessor to the Sustainable
Development Goals—did not directly address
governance. Instead, it focused on eight
purely sector-specific goals, including poverty,
education, child mortality, and environmental
sustainability, among others.* Fifteen years
of pursuing the Millennium Development
Goals highlighted, though, that development
is not just a technical issue; it is at its heart

a governance issue. Laws, institutions,
capacity, and practice have a critical effect

on whether and to what extent countries are
successful in meeting their goals. As a result,
the Sustainable Development Goals added
governance as a cross-cutting goal with a
strong emphasis on implementation.®

Goal 16 is a cross-cutting goal that is essential
to meeting other Sustainable Development
Goals.® This Goal sets a priority on “provid[ing]
access to justice for all and build[ing] effective,
accountable and inclusive institutions at all
levels.” Specific targets include, among others,
increasing rule of law and access to justice,
reducing corruption and bribery, ensuring
transparency and participation, and protecting
rights.” These are both general goals, and
means to achieving other specific goals.

|

4 UNGA 2000.

5 Sachs 2012; Fukuda-Parr 2016.

6 Stafford-Smith et al. 2017.

7  Khan, Boisson de Chazournes, and Davis 2016.
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Figure 6.1: Environmental Rule of Law and the
Sustainable Development Goals

Goal 17 Goal 1
Partnerships End Poverty

Goal 16 Goal 2

Peace, Justice, End Hunger
and Strong
Institutions

Goal 15 Goal 3
Life on Land Good Health and
Well-being

Goal 14 Goal 4
Life Below Water Quiality Education

Environmental

Rule of Law
Goal 13 Goal 5

Climate Action Gender Equality

Goal 12
Responsible Consumption
and Production

Goal 6
Clean Water and
Sanitation

Goal 11
Sustainable Cities and
Communities

Goal 8
Goal 9 Decent Work and
Industry, Economic Growth
Innovation,
and Infrastructure

Goal 10
Reduced
Inequalities

Notes: An arrow pointing toward the goal indicates that environmental rule of law
supports its achievement, and an arrow pointing from a goal indicates that it supports
environmental rule of law. Many are mutually reinforcing. Numbers denote the number
of each goal's targets that are considered to support or be supported by environmental
rule of law. Because some targets both support environmental rule of law and are in turn
supported by it, the numbers for some goals may total more than the number of targets
enumerated for that goal.
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Environmental rule of law is important, if

not crucial, for achieving almost all of the
Sustainable Development Goals and many

of the targets. For example, in order to
“substantially reduce the number of deaths
and illnesses from hazardous chemicals

and air, water and soil pollution and
contamination” (Target 3.9), it is necessary

to adhere to permitting and environmental
impact assessment processes and enforce
environmental quality standards, as well

as promote technology transfer and build
capacity. To ensure that “women [have]

equal rights to economic resources” (Target
5.a), it is necessary to adopt and enforce
nondiscriminatory rights to land, forests, and
other resources. And protecting and restoring
water-related ecosystems (Target 6.5) requires
enacting, implementing, and enforcing
appropriate legal frameworks.

Goal 14 (Life below Water) has many direct
and indirect links to environmental rule of law.
Calling for science-based fishery management
plans (Target 14.4) highlights one of the
defining elements of environmental rule

of law: binding rules that take into account
ecological and biological factors, such as

the maximum sustainable yield of a species
of fish. Additionally, regulating overfishing
and eliminating illegal fishing (Target 14.4)
requires strong environmental rule of law,
which provides a framework for regulations
and enforcement. The consistent application
of penalties commensurate with the infraction
and eliminating certain subsidies (Target
14.6)) can dissuade violations, and eliminating
safe havens and financial loopholes can
diminish incentives for the proliferation of
illegal activity beyond illegal fishing.®

Many core components of environmental rule
of law correspond with targets defined in the
Sustainable Development Goals. For example,
Targets 9.c, 12.8, and 16.10 seek to ensure

8 UNEP and INTERPOL 2016, 13.
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that people have access to information. Target
16.10 also “protect[s] fundamental freedoms,
in accordance with national legislation and
international agreements.” Target 16.a seeks
to strengthen national institutions and their
capacity. Other targets focus on ensuring
access to land and other natural resources
(2.3), combatting poaching and illegal wildlife
trade (15.7 and 15.¢), rule of law and equal
access to justice (16.3), combatting organized
crime (16.4), substantially reducing corruption
and bribery (16.5), developing effective,
accountable, and transparent institutions
(16.6), and ensuring responsive, inclusive,
participatory, and representative decision
making at all levels (16.7). A number of targets
address inequality and non-discrimination,
including 1.4, 10.2,10.3, 10.4, and 16.b,
particularly with respect to gender (5.1, 5.5,
5.3, and 5.b).

One of the primary challenges of the
Sustainable Development Goals—especially
as they relate to the environmental rule of
law—is a focus on measureable outcomes,
rather than on inputs or actions. Discreet,
measureable targets make it easier to know
where there is progress and where there

are shortcomings. But it can be difficult

to objectively measure many aspects of
environmental rule of law, including the quality
of laws, the effectiveness of institutions,
compliance rates, levels of corruption, or the
respect for rights. Another challenge is the
fact that treating effective governance as an
explicit objective of sustainable development
is relatively recent,’ so there is less experience
developing and utilizing indicators of
governance (including those related to
environmental rule of law). However, there is
broad consensus around its importance for
sustainable development, and, as discussed

9  While governance is explicitly addressed in Goal 16
of the 2015 Sustainable Development Goals, it was
not a focus of the 2000 Millennium Development
Goals.
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in Section 6.3, there has been substantial
progress made in developing indicators for
many of the elements. These tend to utilize a
combination of objective metrics and broad-
based surveys of perception.

Environmental rule of law provides an
important entry point for considering how to
govern development so that it is sustainable.
It is clear that many of the Sustainable
Development Goals, even those that do not
mention the environment explicitly, will only
be met if there is substantial progress on
environmental rule of law, and that there is
substantial congruity between Sustainable
Development Goals and targets and the
ingredients of environmental rule of law.
This means that as countries and partners
pursue the 2030 Agenda for Sustainable
Development, they need to mainstream
consideration of environmental rule of law
into their programming.

6.2 Engaging Diverse Actors

Environmental rule of law is a broad topic
with components that spread across a wide
arena of sectors, jurisdictions, disciplines,
and individuals. This breadth and complexity
constitutes one of the challenges of
strengthening the environmental rule of

law, even where environmental rule of law

is recognized as important. Experience has
shown, though, that it is not only possible to
bring these diverse actors together, it is both
essential and determinative of success in
achieving environmental and social objectives.

Case studies and analyses throughout this
Report emphasize the need for coordinated
efforts from a diverse set of actors that
perform different roles. These actors include
both leaders and technicians in law- and
policy-making, budgeting, permitting and
licensing, inspection, enforcement, auditing,
prosecution and advocacy, and adjudication.
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The actors include those governing

and managing a specific environmental
component or natural resource, for example
those in ministries of environment, water,
forests, minerals, fisheries, land, and
agriculture, among others.’® Moreover, other
ministries and offices that may have limited
environmental expertise are often crucial,
including those governing customs, law
enforcement, prosecution, and revenues.
These are only a sampling of the most
relevant national governmental authorities.
In addition, there are authorities at the
subnational level (provinces/states, districts/
counties, and localities/municipalities), as well
as indigenous peoples (sometimes referred
to as tribes or First Nations). Civil society is
also important, comprising nongovernmental
organizations, local civil society organizations,
academia, unions, international partners, and
individuals. The private sector is also crucial,
not just as it is an important component of
the regulated community, but due to the
recent developments in private environmental
governance that reinforce environmental rule
of law." And intergovernmental bodies—
including the United Nations and its various
agencies, human rights institutions, and trade
organizations, among others—often play a
critical role in building capacity, providing
technical assistance, and facilitating normative
development. Indeed, where environmental
rule of law is weak, private environmental
governance can provide a complementary
means to make progress on environmental
and social standards, even as improving
environmental rule of law remains essential.
Figure 6.2 illustrates how the diverse actors
and primary sectors come together to catalyze
and support the environmental rule of law.

10 There is a substantial body of experience and
literature on governing the intersections between
sectors, such as the so-called “Water-Energy-Food
Nexus”. See, e.g., Biggs et al. 2015; Bizikova et al.
2013; Ringler, Bhaduri, and Lawford 2013.

11 Cashore 2002; Vandenbergh 2013.
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The range of actors who have a stake in the
intended outcomes of strong environmental
rule of law and who can influence the process
of attaining those goals reaches beyond those
who are directly involved in environment and
natural resource sectors. In this context, five
key areas—in addition to those highlighted in
Figure 6.2—warrant particular consideration:
green growth, peace and security,
displacement, gender, and governance.

While green growth tends to focus on
incentive-based and market-based
approaches,' environmental rule of law is
essential to green growth as it ensures that
the rules are clear, fair, and evenly applied,
discourages rule violations, and removes
incentives for practices that may result in
negative environmental and social impacts.'
As such, environmental rule of law promotes
a more fair and stable investment climate
that can foster economic development that

is both sustainable and equitable.™ This
favorable investment climate is also essential
for innovation necessary to research, develop,
and deploy new technologies and solutions.'?

Linking environmental rule of law to green
growth, then, entails engaging new actors
whose mandates and objectives focus on
economic development and finance, rather
than environment or rule of law per se.
These actors include different governmental
ministries and offices, nongovernmental
organizations and international organizations
involved in economic development at various
scales, and the private sector (including banks
and other financial institutions).’® Already,

for example, the Green Growth Knowledge
Platform has developed a working paper

12 OECD 2012.

13 Damania, Fredriksson, and Mani 2003.

14 Castiglione, Infante, and Smirnova 2015.

15 The Global Commission on the Economy and Cli-
mate 2014.

16 Hauffler 2009.
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assessing data available to track progress on
environmental rule of law."”

A second important set of actors for
environmental rule of law are those working
on peace and security. Environmental

rule of law is linked to peace and security

in many ways: environmental rule of law
supports peace and security, and vice versa.
Before, during, and after conflict, conditions
of weak environmental rule of law enable
illicit, and often harmful, exploitation of
natural resources. This can allow organized
crime to flourish and undermine stability,
while also having negative environmental
consequences.' Strengthening environmental
rule of law—including a sound legal
framework, institutional capacity, and
functional mechanisms for peacefully
resolving disputes—is an important means to
prevent or mitigate the effects of the resource
curse and address grievances that could

17 Green Growth and the Law Working Group 2018.
18 UNEP and INTERPOL 2016.
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escalate to violence, and thus a priority for
conflict prevention.” During armed conflict,
illegal extraction of minerals, timber, and
other natural resources often proliferates,
often benefitting rebels and criminal groups.®
And after conflict, top priorities for post-
conflict recovery are establishing peace and
security (for example, through peacekeeping;
disarmament, demobilization, and
reintegration;?' and security sector reform);
reestablishing livelihoods; and transforming
a society defined by rule of gun to one
defined by rule of law. These are frequently
linked, for example, when trying to ensure
that excombatants and security forces do
not plunder (or continue to plunder) natural
resources.?

Engaging actors working on peace and
security—including military, police,
peacekeepers, and other domestic and
international actors—benefits both
environmental rule of law and in turn peace
and security actors. Already there have

been some initial efforts along these lines,
for example, between UN Environment

and the UN Department of Political Affairs
(responsible for helping to resolve armed
conflict),” between UN Environment and the
UN Department of Peacekeeping Operations
and Department of Field Support,? between
UN Environment and the UN Peacebuilding
Commission and UN Peacebuilding Support
Office,? and between UN Environment

and Interpol.?® These partnerships reflect
and draw upon numerous on-the-ground
partnerships. While these partnerships

have not focused on environmental rule

19 See discussion in Sections 1.1.3 and 3.2.4; see also Le
Billon 2005; Hauffler 2009.

20 Radics and Bruch 2017; UNEP and INTERPOL 2016.

21 UNDPO 2010, 20.

22 Ravier et al. 2016; Waleij 2016.

23 UNDPA and UNEP 2015.

24 UNEP 2012.

25 See Lehtonen 2016.

26 UNEP and INTERPOL 2016.
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of law as such, they often emphasize key
elements of environmental rule of law, such
as strengthening environmental policies,
institutions, capacities, and will to implement;
and the existing relationships between

the peace and security sector and the
environmental sector provide an established
platform for engagement on environmental
rule of law.

Another important set of actors are those
who work on displacement. Common causes
of displacement include disasters, instability
and conflict, environmental degradation,

and property seizure. Weak rule of law can
drive and sustain displacement: conditions of
weak environmental rule of law can result in
displacement (e.g., via land grabbing or land
degradation); they can also impede return. At
the same time, displacement can complicate
efforts to maintain environmental rule of law,
as displaced persons often are not aware of
local laws and adopt survival strategies that
generally do not consider environmental law
(such as rapid felling of trees for shelter and
fuelwood, or a demand on water resources
exceeding carrying capacity). In addition to
the shared dynamics, both environmental
rule of law and displacement emphasize the
importance of rights-based approaches.
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The primary actors working on displacement
are humanitarian organizations, including
intergovernmental bodies, bilateral
organizations, and nongovernmental
organizations. These organizations are likely
to be most interested in strengthening the
environmental rule of law when they perceive
it as a means to prevent displacement, to
facilitate return, or to support migration with
dignity.?’

It is important to engage actors working on
gender, both because they are working on
many issues related to environmental rule of
law and because they often have additional
perspectives and insights that can help
advance environmental rule of law both with
respect to women and girls as well as more
broadly. Women are less likely to have rights
to land and resources than men.?® They are
often more affected by pollution.?® And they
are less likely to have a voice in decisions or
to have their rights (to the extent they exist
on paper) enforced.>® Moreover, women
disproportionately suffer sexual violence
when seeking water, fuelwood, and other
resources.>® Women are also important
engines of economic development.?? As such,
it is essential to consider environmental rule
of law through a gender lens.

Important actors working on gender include
UN Women, UN Development Programme,
UN Environment, and the UN Peacebuilding
Support Office (which have a joint program on
women, natural resources, and peace). Many
nongovernmental organizations work on
gender. Some governments are international
leaders on the topic (for example, Sweden has
a self-declared feminist foreign policy).

27 (Cf. McNamara 2015.

28 Deere and Ledn 2001; Meinzen-Dick et al. 1997,
Agarwal 1994.

29 Duflo, Greenstone, and Hanna 2008.

30 Quisumbing and Pandolfelli 2010; UNEP et al. 2013.

31 UNEP etal. 2013.

32 Duflo 2012; Boserup, Tan, and Toulmin 2007.
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Finally, organizations and individuals working
on governance constitute an important
group of actors to engage in environmental
peacebuilding. While environmental rule of
law has some characteristics that make it
unique from rule of law and governance more
broadly,® their objectives are substantially
aligned. Moreover, governance dynamics
and programming often play out in the
environmental context. Efforts to fight
corruption often address timber, mineral,
and other natural resource concessions.
Efforts to protect rights require protection of
environmental defenders and land rights.>*
Efforts to advance transparent, participatory,
and accountable government often have
particular relevance in the environmental
context.®® And efforts to decentralize

political power, even when not targeting
natural resource sectors, can influence the
institutions that are charged with governing
natural resources and the environment.2®

Organizations working on governance include
intergovernmental organizations (such as

the World Bank and the UN Development
Programme), regional bodies (such as

the Organization of American States and

the African Union, as well as regional
development banks), bilateral entities,
national organizations, and nongovernmental
organizations. They address a wide range of
issues, including elections and representation,
budgeting, corruption, judicial independence,
checks and balances, public administration,
and political economy.

Coordination among these actors and sectors
is challenging due to the varying priorities,
procedures, and operating assumptions.
Politics and “turf” can further complicate
coordination. Moreover, international trade
and demand for resources can provide

33 See Section 1.1.3, above.
34 See Chapter 5.

35 See Chapter 3.

36 See Chapter 2.3.3.
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markets that drive illegal trade in timber,
wildlife, and minerals,*” adding sovereignty
to the challenges of coordinating to improve
environmental rule of law.

There is a growing body of experience

and approaches that highlights ways

that coordination can improve decisions,
implementation, enforcement, and
effectiveness—in short, the environmental
rule of law.® Experience has shown that
political will is perhaps the most important
consideration determining whether
coordination will be successful. The different
organizations and individuals need to
understand that in order to accomplish
their particular goals (whether it is sustained
and sustainable economic development,
peace and security, good governance, or
another goal), there needs to be effective
environmental rule of law.

In practice, this recognition means that

these diverse actors with diverse objectives
recognize the importance of environmental
rule of law. They may engage more with
certain aspects than others, as is most
relevant to them. Environmental rule of law
should be considered early in program and
project design, with considerations of whether
to address environmental rule of law concerns
through internal staffing and processes or
through engagement with entities specializing
in environmental rule of law.

6.3 Regular Assessment
of the Environmental
Rule of Law

As highlighted throughout this Report,
there have been substantial developments
in environmental rule of law over the

37 UNEP and Interpol 2016.
38 See Section 2.3.
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last 25 years. Countries have adopted
environmental laws and created institutions.
They have engaged the public, recognized
environment-related rights, and sought to
improve mechanisms for peacefully resolving
environmental disputes. There have also been
some negative developments that undermine
environmental rule of law, most notably

the recent trend to target environmental
defenders and nongovernmental
organizations more generally.

Environmental rule of law continues to be
a dynamic space, with ongoing innovations,
learning, and development.

A key opportunity to strengthen
environmental rule of law is conducting

a regular global assessment of the
environmental rule of law. Such an
assessment is critical for understanding
trends (including where progress is slow

or there has been backsliding), identifying
innovations, and sharing learning about
which approaches are most effective. It also
helps to periodically focus public attention
and maintain political will. And analysis of
the trends can improve understanding of
the dynamics and effectiveness of particular
approaches: for example, how specific

legal, institutional, and cultural conditions
influence whether a particular approach will
be successful, or how particular approaches
affect environmental outcomes.

In order to be able to draw lessons about
both positive and negative outcomes, it

is necessary to utilize a set of consistent
indicators that allow for comparison and
track progress nationally and globally. Box
6.1 presents a proposed indicator framework.

The structure of this indicator framework
builds on the UN General Assembly's
Declaration 67/1 on the Rule of Law* and
seven principles of environmental rule of law

39 UNGA 2012.
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Box 6.1: Indicator Framework for Environmental Rule of Law

Contextual Factors
« Demography (distribution of wealth; population density, age structure, urban/rural;
education/literacy; gender equity)
« Economy (contribution of natural resource/extractive sector to the state economy; per
capita income; evenness of development)
« Politics (fragility; corruption perception; rule of law generally)
* Legal System (type; judicial independence; respect for contracts and property rights)

Laws & Institutions

+ Coverage of laws (national environmental laws covering relevant environmental issues)

*  Procedural mechanisms (transparency and access to information, public participation,
independent review and oversight of implementation measures)

+ Right to a healthy environment (explicitly recognized in the constitution, held by a court
to be implicity in other constitutional rights, or guaranteed by legislation)

+ Rights of free association and free speech (constitutional)

* Right of nondiscrimination (constitutional)

+ Rights of marginalized populations (indigenous peoples; women; other)

* Legal pluralism (recognition of customary norms governing natural resources)

+ Anti-corruption measures (covering the environmental context)

Implementation

+ Information collection, management, and use

*  Permits, licenses, and concessions

« Criteria for implementation of environmental law

+  Enforcement (number of violations - trafficking, illegal pollution; number of inspections
per capita or per regulated entity; number of administrative/civil/criminal cases brought;
number of convictions/violations corrected; total fines and prison terms)

+ Environmental auditing and institutional review mechanisms

« Corruption (in the control of natural resources/concessions; in management of natural
resource revenues; in the enforcement process)

Civic Engagement

« Access to information (on laws/regulations/judicial decisions; on the state of the
environment; on emission data/reports/audits; on natural resource concessions and
revenues; media)

« Public participation (in developing laws and regulations; in permitting/licensing/awarding
concessions; in environmental impact assessment; community-based natural resource
management; in monitoring and enforcement)

*  Environmental defenders (number of land or environmental defenders attacked/killed;
number of attacks/murders prosecuted and convicted)

Dispute Resolution and Access to Justice
+  Effective dispute resolution bodies (courts and tribunals, administrative environmental
tribunals, alternative dispute resolution, customary courts)
*  Access to justice (standing; costs; geographic accessibility; timeliness; availability of
counsel and advocacy nongovernmental organizations)
* Remedies

Environmental Outcomes and Current Status
* Environmental health
+ Environmental compliance by sector
* Natural resource stewardship
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articulated in the Issue Brief on Environmental
Rule of Law prepared by UN Environment

and its Advisory Council for Environmental
Justice.“° A number of the proposed indicators
are aligned with the Sustainable Development
Goals and associated targets. The indicator
framework is further informed by lessons
highlighted in this Report.

The indicator framework starts with some
contextual factors such as demographic,
economic, political, and general legal
dimensions of the country. These contextual
factors can be important when countries

set goals, when making comparisons

across countries, and when evaluating

the appropriateness and effectiveness

of particular approaches. The indicator
framework then focuses on laws and
institutions that countries have established
(including recognition of various rights);*!
implementation measures; civic engagement;
and dispute resolution and access to justice.
These four categories essentially reflect and
reformulate the considerations reflected in
this Report and in the Issue Brief. The final
proposed category—environmental outcomes
and current status—is important in evaluating
the effectiveness of environmental laws and
of environmental rule of law efforts. If there

is good compliance but public health still
suffers, then it may be necessary to adjust
the underlying standards. Conversely, if the
underlying standards are solid, but compliance
is weak or uneven, greater investment

in needed in compliance assurance and
enforcement. In many circumstances, efforts
will be needed on both fronts.

Already, numerous initiatives exist for
collecting much of the data that is necessary
for the indicator framework proposed

40 UNEP 2015; see also Fulton and Benjamin 2011.
41 For a review of legal indicators, including those
related to the environment, see Prieur 2018.
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in Box 6.1.%2 These initiatives have their
relative strengths and limitations. Some
existing initiatives such as the Environmental
Democracy Index (led by the World Resources
Institute) and the Enforcing Contracts
component of the World Bank’s Ease of
Doing Business Index focus on objective
elements of the pillars of environmental

rule of law.** However, not all elements

of the environmental rule of law are

easily amenable to objective study. Thus,
other indices evaluate perception-based
indicators. These include, for example, the
Corruption Perception Index (by Transparency
International),* which ranks countries and
territories by perceptions of corruption in

the public sector, and the Rule of Law Index
(World Justice Project),* which includes
certain indicators measured through a
general population poll. Finally, some indices
or indicators provide valuable, comparable
insights into the context of a particular
country, which is critical to understand due
to the relevance of various demographic,
economic, political and legal factors in
influencing the state of environmental rule of
law. One example is the Human Development
Index (of the UN Development Programme),*®
which consolidates indices representing key
dimensions of standard of living, knowledge,
and longevity and health.

Box 6.2 maps the existing data sets and
indices against proposed indicator categories,
illustrating where there is already good (in
quality and breadth) data being collected,
where there is some data being collected,

42 Atable highlighting the various initiatives is in An-
nex Ill.

43 See http://www.environmentaldemocracyindex.org/
and http://www.doingbusiness.org/data/exploretop-
ics/enforcing-contracts/what-measured.

44 See https://www.transparency.org/research/cpi/
overview.

45 See https://worldjusticeproject.org/our-work/wjp-
rule-law-index.

46 See http://hdr.undp.org/en/content/human-devel-
opment-index-hdi.
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and where there are significant data gaps. In
some cases, a particular data set or index has
data relevant to multiple indicators; in these
instances, the dataset or index is denoted
each place where it has relevant data.

There are a few considerations that will
need to be addressed in order for the
regular assessment to be completed. It

will be necessary to validate and finalize

the indicator framework and the specific
indicators. Part of the consideration of
which indicators should be included in the
final framework will depend on the data. It
is necessary to determine which sources of
data are deemed suitable and acceptable
and how to address the existing data gaps
(whether to reconstruct or fill in the data,
whether to acknowledge the gaps, whether
to allow different methodologies for different
countries, or whether to dispense with the
indicator). Where perception surveying

is used, there may be value in adding as

an important target community private
sector entities doing business in multiple
jurisdictions. Multinational companies often
have an on-the-ground perspective on

what is working in practice, heightened by

a competitive interest in a level regulatory
playing field that encourages common
internalization of environmental protection
costs across the regulated community. They
are, in a sense, interested and informed
recipients of the distributed fairness that
flows from environmental rule of law, and
therefore a promising source of useful data.
It is also necessary to determine the scope
of the global assessment. This Report has
taken a broad view of “environment” including
ecosystems, natural resources, and pollution.

In truth, though, these are details (and

can be resolved through consultation and
deliberation), and should not affect the
decision about whether to conduct the
assessment. The best route forward is likely
to focus on a few core sectors and indicators,

6. Future Directions

work with partners to improve the breadth
and quality of the data, and strategically fill in
geographic or substantive gaps in the data.

Box 6.2 highlights that there has been
significant progress and that there are
significant data gaps in understanding
which countries are taking what measures
on environmental rule of law, and what the
effects of those measures are. Historically,
this is a data-poor environment, but that is
changing. Remote sensing and emerging
low-cost sensor technology, combined with
machine learning and blockchain technology,
promise to dramatically improve assessment
of some of these parameters.*” To effectively
track progress, it will be necessary to engage
diverse actors in establishing a common
platform (indicators, methodology, etc.) for
the assessment.

6.4 Pilot Testing of
Approaches

In many instances, there are difficulties in
implementing new laws that are common
to bureaucracies. Government staff and
management are often cautious about
being the first to approve a new type

of environmental permit, to sign off on
community registration of lands, or other
measures that may be provided (or even
required) by the law.

One way to overcome this institutional
inertia is to share experiences from other
jurisdictions. Familiarity with various
approaches and experiences can make it
easier for people to take the measures they
want to.*® Indeed, sharing of judicial opinions
and thinking from around the world has

47 Paddock and Wentz 2014; Cracknell 2017; Glicks-
man, Markell, and Monteleoni 2017; Chapron 2017;
Dudder and Ross 2017.

48 UNEP 2006.
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Box 6.2: Coverage of Environmental Rule of Law Indicator Framework
Based on Existing Data

Indicator category

Indices/data sets (countries covered)

Notes on coverage

Contextual factors

(Demography; economy;

Freedom in the World Index (195 countries +
14 territories)

politics; legal system)

Governance Indicators (Over 200 countries +
territories)

Democracy Index (167 countries)

Rule of Law Index (113 countries)

Social Institutions and Gender Index (160
countries)

Human Freedom Index (159 countries)

Corruption Perception Index (180 countries)

+ Configuration of political &
legal systems well covered

- Demographics & economies not
well covered

- Indicators listed largely
qualitative/comparative, not
quantitative

Laws & institutions

Human Freedom Index (159 countries)

(Coverage of laws; rights;

Freedom of Speech (38 countries)

legal pluralism)

Freedom in the World Index (195 countries +
14 territories)

Rule of Law Index (113 countries)

Environmental Democracy Index (70 countries)

+ Rights of free speech,
association, non-discrimination
well covered

- Only Environmental Democracy
Index addresses environmental
laws, and relatively fewer
countries

- No statistics on right to healthy
environment

Corruption Perception Index (180 countries)

Resource Governance Index (81 countries)

Rule of Law Index (113 countries)

Environmental Democracy Index (70 countries)

World Justice Project Environmental Rule of
Law Index (5 countries)

- Resource Governance Index
deals only with oil, gas and
mining, in select countries

- None of these datasets provide
statistics on environmental
compliance and enforcement or
deal with environmental auditing

- Limited data for permits/
licensing, and on corruption in
natural resource sectors

Civic engagement

Environmental Democracy Index (70 countries)

(Access to information;
public participation;
environmental

Freedom of the Press (199 countries and
territories)

defenders)

World Justice Project Environmental Rule of
Law Index (5 countries)

+ Environmental Democracy
Index most comprehensive in
assessing status of environmental
information, participation,

and access to justice, but lower
number of countries covered

- No statistics on persecution
of or violence against
environmental defenders
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Indicator category

Indices/data sets (countries covered)

Notes on coverage

Dispute resolution and

ustice Index (1, the United States)

+ Environmental Democracy

access to justice

(Effective dispute

Enforcing Contracts (190 countries)

Index most comprehensive,
limited by number of countries

resolution bodies; access

Environmental Democracy Index (70 countries)

to justice; remedies)

Law Index (5 countries)

World Justice Project Environmental Rule of

- No data on compliance by

Environmental Environmental Performance Index (180
outcomes & current countries)
status

sector

Environmental Policy Stringency (34 countries

(Environmental - OECD members)

health; environmental

Environmental Democracy Index (70 countries)

compliance by sector)

Coverage key:

been a hallmark of judicial capacity building.*
And networks such as the International
Network for Environmental Compliance

and Enforcement and the European Union
Network for the Implementation and
Enforcement of Environmental Law are
important in sharing experiences. Similarly,
handbooks and guidance rooted in other
countries’ experiences can be useful.*

Another important way to overcome
institutional inertia is to pilot test the
approach before scaling it up. This entails

a small-scale trial that allows observers to
identify problems as well as positive outcomes
and lessons from a novel approach to dealing
with specified issues relating to environmental
rule of law.> This may be done purely
domestically, or it may benefit from bilateral
or multilateral assistance. Pilot testing helps to
work through the details of how the approach
should work, with the option of revising the
approach before scaling it up. It also has the
benefits of raising awareness of the regulated
community, government, and civil society
alike, and gauging their responses. Once an

49 See Section 2.4.
50 UNEP 2006.
51 Zbrodoff 2012.

approach has been tested (and revised as
appropriate), it is often possible to scale up
the approach with less resistance.

Pilot testing has been used in diverse settings.
In the late 1990s, the U.S. Environmental
Protection Agency worked with Ukraine’s
Ministry of Environmental Protection and
Nuclear Safety to pilot test an approach

of introducing a participatory approach

for environmental impact assessment

into Ukraine’s existing expertiza law (which
historically had not engaged the publicin
assessing impacts of proposed projects).>?
The pilot test on a natural gas concession in
lvano-Frankivsk proved so successful that
Ukrainian officials sought to expand the
approach to other assessments.> And in
Indonesia, a UK-funded project launched in
2018 aims to improve accountability in the
area of illegal wildlife trade by implementing
penalties beyond traditionally considered
criminal sanctions.>* The project will test the
application of an approach to quantifying the
costs of illegal wildlife trafficking to society
through an innovative civil liability suit seeking

52 Skrylnikov and Tustanovska 1998.
53 Teel 2001.
54 Government of the United Kingdom 2018.
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to hold perpetrators financially responsible
for harm. In Cambodia, as the country sought
to rebuild from a brutal series of wars, one

of the challenges was to rebuild land rights:
under the Khmer Rouge, private property was
banned; Viet Nam later introduced measures
for communal ownership; and by the 1990s,
there was an urgent need to restore the rule
of law in the land sector. Given the massive
scale of the challenge and uncertainties
regarding which approach would work best in
rebuilding land title and the cadastre system,
Cambodia and its international partners
adopted a pilot approach, which was tested in
one place, then scaled up.>®

Pilot testing can be done on a country by
country basis, as in Ukraine, Indonesia, and
Cambodia. It is also possible to bundle a
series of pilot projects into a more coherent
program to develop and test a suite of
tools to advance environmental rule of

law. For example, from 2004 to 2006, UNEP
supported more than a dozen pilot projects
in countries and regions around the world
designed to test approaches for improving
compliance with and enforcement of
multilateral environmental agreements.>®
These included efforts to develop national
laws that implemented a cluster of related
environmental agreements; build capacity
of environmental negotiators, civil society,
the media, and customs officers through
innovative training; harmonize national
reporting; and develop toolkits and checklists.

Moving forward, it is likely that countries

and their partners will need to consider both
how to capitalize on specific opportunities in
a country and to strategically develop, test,
and deploy new tools that may help many
countries improve the environmental rule

of law. In both cases, it is often easier to
convince decision makers and staff alike that

55 Bruch et al. 2008.
56 Bruch 2006.
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a particular approach can work if it is already
tested and proven.

6.5 Way Forward

This Report provides a roadmap for tracking
the effectiveness of efforts to improve

the environmental rule of law globally. It
frames why environmental rule of law is
important, and it elaborates a conceptual
framework for understanding, utilizing, and
advocating for environmental rule of law. For
key elements of environmental rule of law,

it has highlighted trends both positive and
negative. Some of these trends were already
in view, but this is the first attempt to stitch
them together as a coherent whole and to
aggregate the relevant data.

In addition to trends, this Report has
highlighted diverse examples of good
practice, including many innovations from
developing countries who often have all the
challenges faced by developed countries

but with fewer staff and other resources
with which to address those challenges.

The geographic range of these efforts and
innovations reinforces two related key points
of this Report: developing and advancing the
environmental rule of law is a challenge for
all countries; it is also a growing priority.

The Report has also identified opportunities
for countries and the international
community to strengthen the environmental
rule of law. Each chapter identifies priority
actions and opportunities for that particular
set of issues, and this chapter identifies four
broad considerations and opportunities that
cut across multiple components.

It is worth noting that while there is
substantial agreement on the importance
of environmental rule of law and the
significant costs when it is weak, there is
limited empirical data on which approaches
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are most effective and under what
circumstances. The global environmental
rule of law assessment, discussed in Section
6.3, will provide an empirical foundation for
analysis of the effectiveness and significance
of the different approaches.

Finally, it is important to note that
environmental rule of law remains a dynamic
and evolving topic. Even in the absence of
clear empirical data, there are many no-
regrets measures that countries can readily
adopt, even as scientific understanding is
improving. And if the goals of the hundreds
of national laws, regulations, and policies
governing the environment around the world
are to be met—including public health and
welfare, robust economies, and peaceful
societies—an overriding priority must be
placed on strengthening the environmental
rule of law.

6. Future Directions
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Annex Il: International Instruments

This annex lists key international instruments relevant to various aspects of environmental rule of law, organized by
chapter. These instruments include both binding and important non-binding instruments at the global and regional
levels. The lists are illustrative, with many additional conventions, agreements, protocols, declarations, and other
instruments often relevant to a particular topic.

Chapter 2 (Institutions)

Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal
(1989)

Biological Weapons Convention (1972)

Cartagena Protocol on the Biosafety to the Convention on Biological Diversity (2003)

Chemical Weapons Convention (1993)

Convention on Biological Diversity (1992)

Convention on International Trade in Endangered Species of Wild Fauna and Flora (1973)

Convention on Long-Range Transboundary Air Pollution (1979)

Convention on the Conservation of Migratory Species of Wild Animals (1979)

Convention on the Prevention of Marine Pollution by the Dumping of Wastes and Other Matter (1972,
“London Convention”)

Montreal Protocol on Substances that Deplete the Ozone Layer (1987)

Paris Agreement (2015)

Rio Declaration on Environment and Development (1992)

United Nations Convention to Combat Desertification (1994)

United Nations Convention on the Law of the Sea (1982)

United Nations Economic Commission for Europe Convention on Access to Information, Public Participation
in Decision-making and Access to Justice in Environmental Matters (1998, “Aarhus Convention”)

United Nations Framework Convention on Climate Change (1992)

Chapter 3 (Civic Engagement)

Convention for the Protection of the World Cultural and Natural Heritage (1972)

Convention on Biological Diversity (1992)

Convention on Persistent Organic Pollutants (2001)

United Nations Convention to Combat Desertification (1994)

United Nations Economic Commission for Europe Convention on Access to Information, Public Participation
in Decision-making and Access to Justice in Environmental Matters (1998, “Aarhus Convention”)

United Nations Framework Convention on Climate Change (1992)

Chapter 4 (Rights)
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Agenda 21 (1993)

Charter of the United Nations (1945)

Convention of Biological Diversity (1992)

Convention on the Elimination of All Forms of Discrimination against Women (1979)

Convention on the Elimination of All Forms of Racial Discrimination (1969)

Convention on the Rights of the Child (1989)

International Covenant on Civil and Political Rights (1966)

International Covenant on Economic, Social and Cultural Rights (1966)

International Labor Organization Convention Concerning Indigenous and Tribal Peoples in Independent
Countries (1989; ILO No. 169)

Rio Declaration on Environment and Development (1992)

Declaration of the United Nations Conference on the Human Environment (1972, “Stockholm Declaration”)
UN Declaration on Protecting Human Rights Defenders Addressing Economic, Social and Cultural Rights
(2016)

UN Declaration on the Rights of Indigenous Peoples (2007)
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United Nations Economic Commission for Europe Convention on Access to Information, Public Participation
in Decision-making and Access to Justice in Environmental Matters (1998, “Aarhus Convention”)

UN Guiding Principles on Business and Human Rights (2011)

Universal Declaration of Human Rights (1948)

Chapter 5 (Justice)

Bali Guidelines for the Development of National Legislation on Access to Information, Public Participation
and Access to Justice in Environmental Matters (2010)

International Covenant on Civil and Political Rights (1966)

International Labor Organization Convention Concerning Indigenous and Tribal Peoples in Independent
Countries (1989; ILO No. 169)

Rio Declaration on Environment and Development (1992)

The Universal Declaration of Human Rights (1948)

United Nations Economic Commission for Europe Convention on Access to Information, Public Participation
in Decision-making and Access to Justice in Environmental Matters (1998, “Aarhus Convention”)

UN Guiding Principles on Business and Human Rights (2011)
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Annex lll: Indices and Data Sources

Index

Relevant Entity

Available Data Types

Notes About Data

Corruption Per-
ception Index

Transparency
International [link]

Perceived levels of public sector cor-
ruption

180 Countries and territories
Perception-based
Annual

Democracy
Index

Economic Intelligence
Unit

Measures pluralism, civil liberties and
political cultures; categorizes countries
by regime type

167 countries
Latest data from 2017

Enforcing Con-
tracts

World Bank [link]

Efficiency and quality of commercial
dispute resolution; time and cost for
resolving disputes through the court

Global data
Latest data from 2017

Environmental
Democracy
Index

World Resources
Institute [link]

State of laws protecting three pillars
of environmental decision-making:
transparency, public participation, and
justice

75 legal indicators (from UNEP Bali
Guidelines)

e Extent of provisions

e Strength of provisions
(corresponding enforceable
legal right)

24 supplemental indicators assessing
implementation/practice (do not affect
legal indicator score)

70 Countries
National level

Legal indicators scored qual-
itatively on three point scale,
but with criteria designed to
reduce subjectivity

Practice indicators scored
qualitatively on three point
scale

Latest data from 2017

Environmental
Policy Strin-
gency

OECD (Organisation
for Economic
Cooperation and
Development) [link]

Air pollution policy stringency

e Taxes, Trading Schemes,
FITs, Standards, Research &
Development Subsidies
Economy-wide policy stringency (diesel
proxy)

e Taxes, Deposit & Refund
Schemes, Sulphur Content
(Emissions Limit Standard)

Based on primary and sec-
ondary data

“Most OECD countries”
Time period: 1990s-2012

Does not evaluate enforce-
ment

Environmental
Performance
Index

Yale University [link

Indicators divided by objective or
category:

e  Environmental Health (Air
Quality, Water & Sanitation,
Heavy Metals), Ecosystem
Vitality (Biodiversity & Habitat),
Forests, Fisheries, Climate
& Energy (Emissions), Air &
Water Resources, Agriculture
(Pollutant Management)

Latest data from 2018
180 countries
Outcome-oriented
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Index

Relevant Entity

Available Data Types

Notes About Data

Environmental
Rule of Law
Index (Pilot)

World Justice Project

Measures nine factors of environmen-
tal rule of law:

e OQOverarching laws &
procedures (access
to information, public
participation, administrative
enforcement & procedures,
judicial enforcement &
procedures)

e Compliance by environmental
sector (air quality & climate,
extraction & mining, waste
management, water,
biodiversity & forestry)

Data is perception-based

Multi-year effort addressing
a limited number of coun-
tries (the project is in pilot
stage)

Governance
Indicators

World Bank [link]

Indicators address six dimensions of
governance:

Voice and Accountability
Political Stability and Absence
of Violence

Government Effectiveness
Regulatory Quality

Rule of Law

Control of Corruption

Global data
Data from 1996-2016

Freedom in the

Freedom House [link]

Political Rights - 3 sub-categories:

195 countries + 14 territories

World Index e Electoral Process, Political Latest data from 2017
Pluralism and Participation,
Functioning of Government
Civil Liberties - 4 sub-categories:
e  Freedom of Expression and
Belief, Associational and
Organizational rights, Rule of
Law, Personal Autonomy and
Individual Rights
Freedom of Pew Research Center | Questions that comprise the index Latest data from 2015
Speech [link] include the following topics: 38 Countries

e Free Speech (Government
Criticism, Offense to
Minorities, Call for Violent
Protests, Offense to Religious
Groups, Sexually Explicit)

e Free Press (Publishing
Information about Protests,
Sensitive National Security
Issues, Economic Issues)

Based on survey data
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Environmental Rule of Law

e legal environment (laws and
regulations and extent to use
in practice)

e Political environment (degree
of political influence on
content of media)

e Economic environment
(structure/transparency/
concen-tration of media
ownership, costs, advertising
and subsidy withholding,
corruption and bribery, etc.)

Index Relevant Entity Available Data Types Notes About Data

Freedom of the | Freedom House [link] | Press freedom evaluated through 23 199 countries and territories

Press questions divided into three catego- Data from 1980 to 2017
ries:

Friedrich Naumann

Foundation for
Freedom [link] e Rule of Law, Security and

Safety, Movement, Religion,
Association/Assembly/

Civil Society, Expression
and Information, Identity
and Relationships, Size of
Government, Legal System
and Property Rights, Access
to Sound Money, Freedom
to Trade internationally,
Regulation of Credit/Labor/
Business

79 indicators in the following topics:

Governance World Bank [link] Indicators address six dimensions of Global data
Indicators governance: Data from 1996-2016

e Voice and Accountability

e Political Stability and Absence

of Violence

e  Government Effectiveness

e Regulatory Quality

e Rule of Law

e  Control of Corruption
Human Free- Cato Institute, Global measurement of personal, civil, | Latest data from 2015
dom Index Fraser Institute, and and economic freedom

159 Countries
National level

Some indicators drawn from
other sources (such as WJP's
Rule of Law Index, the World
Bank’s Governance Indica-
tors, the UN Office on Drugs
and Crime International
Homicide Database, and
the Uppsala Conflict Data
Program)

Justice Index National Center for Four subject matter indexes:
Access to Justice
(Fordham Law
School) [link]

e Number of Attorneys for
People in Poverty

e  Support for People without
Lawyers

e Support for People with
Limited English Proficiency

e Support for People with
Disabilities

Latest data from 2016

Only addresses United
States of America at the
sub-national (state) level, but
the methodology is notable
and the data measured is
relevant to evaluating “Ac-
cess to Justice”
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Available Data Types

Notes About Data

Index Relevant Entity

Resource Gov- NRGI (Natural

ernance Index Resources
Governance Institute)
[link]

Value Realization

e Licensing, Taxation, Local
Impact, State-owned
Enterprises

Revenue Management

e National Budgeting,
Subnational Resource
Revenue Sharing, Sovereign
Wealth Funds

Enabling Environment

e Open Data, Political Stability
and Absence of Violence,
Control of Corruption, Rule
of Law, Regulatory Quality,
Government Effectiveness,
Voice and Accountability

Based on primary and sec-
ondary data

81 Countries
National level
Latest data from 2017

Rule of Law World Justice Project | Eight factors and 44 sub-factors plus 113 countries
Index [link] informal justice on the following topics: Household and expert sur-
e (Constraints on Government veys (primarily primary data)
Powers . Latest data from 2017-18
e Absence of Corruption
e Open Government Highly relevant, but not envi-
e Fundamental Rights ronment-focused
e Order and Security
e Regulatory Enforcement
e  Civil Justice
e  Criminal Justice
e Informal Justice
Social Insti- OECD (Organisation Evaluates 5 key variables: 160 countries
'g,ltlodns ?ng Eor Econo.mlc d e Discrimination in Family Code | Latest data from 2014
enderindex ooperation anc e Restriction of Physical Integrity
Development) [link] e  Son Bias
e Restrictions to Resources and
Assets

e Restrictions to Civil Liberties
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"There’s no doubt that we are now facing a serious global crisis in
sustaining the only planet on which we can survive. This first
Global Report on Environmental Rule of Law comprehensively
captures the prevailing lack of accountability, strong
environmental governance and respect for human rights for the
sustainability of our environment."

Joan Carling

indigenous rights activist and environmental defender from the
Philippines, Champions of the Earth winner 2018

"The UN Environment’s Report provides a comprehensive look at
the components of Environmental Rule of Law, at the progress
we have made, and the threats we have encountered. Its
message is clear. Environmental Rule of Law is essential for
keeping our planet habitable and for ensuring environmental
justice for all. We need laws that are implemented, enforced, and
effective, and we need to monitor and assess the results and the
impact.”

Professor Edith Brown Weiss

Georgetown University

"What motivates us the most is doing whatever we can to ensure
a world with less pollution and more rights for more people in
the Americas. To achieve this, access to justice for all and
enforcement of the rule of law to build peaceful and inclusive
societies are paramount.”

Luis Almagro

Secretary General, Organization of American States (OAS)

7N
UN&
environment

United Nations
Environment Programme
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